Decision  #  94-020 


IN  THE  MATTER  OF  The  Human  Rights  Code  of  Ontario, 
R.S.O.  1981,  c.53,  as  amended  (Now  R.S.O.  1990,  cH.19) 


BETWEEN: 

Anthony  Wong 

Complainant 

and 


Ottawa  Board  of  Education 
and  Alan  Wotherspoon 

Respondents 

DECISION 


BEFORE:  H.  Albert  Hubbard 

Chairperson,  Board  of  Inquiry 

HEARING:  Ottawa,  Ontario 

June  22,  1993;  September  27,  28  &  29,1993; 
October  18  &  19,  1993;  February  21,  22  &  23,  1994 
May  2,  1994. 


APPEARANCES: 

For  the  Ontario  Human  Rights  Commission 
Sharon  Ffolkes-Abrahams 

For  the  Respondents 
Russel  W.  Zinn 


L  Introduction 

Anthony  Wong,  who  is  of  Chinese  descent,  was  born  in  1934  in  Malaya 
(West  Malaysia).  Although  he  spoke  no  English  at  the  time,  he  was  enrolled  in  an 
English  missionary  school  at  the  age  of  seven.  However,  when  the  Japanese 
invaded  Malaya  the  next  year  they  closed  all  "foreign  schools".  He  remained  in  his 
village  for  a  couple  of  years  during  which  time  he  was  required  to  attend  a 
Japanese  school.  As  a  young  boy  there  he  witnessed  many  atrocities,  such  as 
severed  human  heads  placed  on  empty  oil  drums  at  street  corners  as  a  warning  to 
the  general  populace.  When  he  was  about  nine  years  of  age  he  accompanied  his 
father,  a  boilermaker,  who  was  sent  to  northern  Thailand  to  supervise  repairs  in  a 
locomotive  workshop.  There,  while  required  to  perform  various  minor  tasks  for  the 
Japanese,  he  observed  the  appalling  condition  of  prisoners  of  war  in  various  camps 
located  in  that  country. 

At  the  end  of  the  war  he  returned  to  Malaya  and  started  school  again,  this 
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time  in  Chinese.  However,  his  parents  were  struggling  to  support  a  large  family 
and,  since  education  was  neither  free  nor  compulsory,  he  had  to  leave  school  in 
early  1951  to  help  out.  He  became  an  apprentice  in  the  machine  shop  of  a  tin 
mining  company.  Upon  completing  his  apprenticeship  in  1953  he  entered  the 
British  Army  where  he  was  accepted  into  the  Royal  Electrical  Mechanical 
Engineers  and  received  training  and  experience  in  working  with  heavy  equipment 
in  Singapore  and  then  in  West  Germany.  While  in  the  armed  services  he 
participated  in  many  sports,  including  track  and  field. 

When  his  four  year  term  in  the  army  was  over  he  worked  for  a  time  in 
Singapore,  saving  his  money  to  go  to  England  to  study  and  find  work.  Because  he 
could  not  afford  the  passage  he  worked  as  an  oiler  on  a  ship  travelling  to  India.  He 
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hitchhiked  and  worked  his  way  across  India,  Pakistan,  Afghanistan,  Persia  (as  he 
called  it),  Iraq,  Germany  and  France.  He  arrived  in  England  in  1959,  found  a  part- 
time  job  as  a  motor  mechanic  and  enrolled  in  night  school  to  improve  his  English 
and  mathematics.  Although  he  spoke  four  dialects  of  Chinese  as  well  as  Malay  and 
some  Japanese,  Mr.  Wong  had  only  a  sixth  grade  formal  education  at  that  point.  In 
1961  he  passed  the  examinations  for  a  General  Certificate  of  Education,  "O"  level. 
Although  he  married  in  1962  and  had  a  daughter  in  1963,  he  continued  to  study, 
enrolling  in  an  automotive  course  at  Paddington  Technical  College  from  which  he 
graduated  in  1965.  During  this  period  he  gained  experience  working  on  many  high- 
performance  automobile  engines,  including  those  of  Rolls  Royce,  Jaguar,  Astin 
Martin,  Alfa  Romeo  and  Mazarati.  He  then  accepted  a  one  year  contract  with  a 
company  in  Kuala  Lumpur  which  sent  him  for  further  training  with  BMW  in 
London  and  with  Peugeot  in  Paris  before  bringing  him  back  to  Malaysia  with  his 
wife  and  child. 

Mr.  Wong  indicated  that  his  financial  situation  in  Malaysia,  where  his  second 
child  was  born,  was  very  good  and  that  he  had  the  expectation  of  being  placed  in 
charge  of  a  new  plant  being  built  there  to  assemble  Peugeot  automobiles. 
Nevertheless,  he  decided  to  return  to  England  for  a  number  of  personal  reasons. 
The  political  situation  was  unstable  owing  to  racial  friction  between  the  Malaysian 
and  Chinese  communities,  and  his  children's  prospects  in  Malaysia  were  not 
promising.  Moreover,  having  spent  considerable  time  abroad  he  found  the  hot 
climate  oppressive.  Thus,  he  returned  to  England  from  whence  he  then  immigrated 
to  Canada,  arriving  in  Ottawa  in  1967.  The  next  day  he  got  a  job  with  a  Jaguar 
dealership  where  he  worked  for  two  years.  Following  that  he  worked  for  a  time 
with  a  General  Motors  dealership,  a  Volvo  dealership  and  then  a  Fiat  dealership, 


gaining  practical  experience  with  new  kinds  of  cars. 

During  these  years  Mr.  Wong  attended  night  school  from  time  to  time, 
finally  obtaining  an  Ontario  grade  12  diploma  which,  together  with  his  many  years 
of  industrial  experience,  gained  him  admission  to  a  technical  programme  at  Queen's 
University,  Kingston,  leading  to  a  vocational  teaching  certificate.  After  successfully 
completing  that  programme,  he  took  an  Electronics  Service  Technician  programme 
at  Algonquin  College  in  Ottawa  while  searching  for  employment  as  a  teacher. 

At  last,  in  September  of  1975,  Mr.  Wong's  long-held  ambition  was  fulfilled 
when  he  was  engaged  by  the  Ottawa  Board  of  Education  (the  "OBE")  as  a 
"technology  teacher"  and  assigned  to  Ottawa  Technical  High  School  ("Ottawa 
Tech").  His  main  subjects  of  instruction  were  auto  mechanics  and  woodworking, 
but  he  was  also  qualified  to  teach  electronics  and  "machine  shop".  He  remained 
at  Ottawa  Tech  until  1989  when  he  was  transferred  to  Ridgemont  High  School  in 
circumstances  that  led  to  his  complaint  of  July  6  of  that  year. 

In  his  complaint,  as  amended  by  interim  decisions  herein  dated  July  9  and 
October  18,  1993,  respectively,  Mr.  Wong  alleges  that,  in  contravention  of 
subsections  (1)  and  (2)  of  section  4  (now  s.  5)  and  section  8  (now  s.  9)  of  the 
Ontario  Human  Rights  Code,  1981,  S.O.  1981,  c.  53,  as  amended  (the  "Code"),  his 
rights  to  equal  treatment  with  respect  to  employment  without  discrimination,  and 
to  freedom  from  harassment  in  the  workplace,  because  of  race,  ethnic  origin  and 
age,  were  infringed  by  the  OBE  and  Mr.  Alan  Wotherspoon,  who  was  appointed 
to  Ottawa  Tech  as  its  principal  in  1987.  These  provisions  read  in  part  as  follows: 

4.-(l)  Every  person  has  a  right  to  equal  treatment  with  respect  to  employment 
without  discrimination  because  of  race  ...  ethnic  origin  ...  age  ... 

(2)  Every  person  who  is  an  employee  has  a  right  to  freedom  from  harassment 


in  the  workplace  by  the  employer  or  by  another  employee  because  of  race  ... 
ethnic  origin  ...  age  ... 

S.  No  person  shall  infringe  or  do  directly  or  indirectly,  anything  that  infringes  a 
right  under  this  Part. 

On  April  26,  1989,  Mr.  Wong  was  informed  by  Mr.  Wotherspoon  that,  for 
reasons  the  complainant  regarded  as  unfair  and  unwarranted,  he  was  being  placed 
on  that  year's  list  of  teachers  to  be  declared  surplus  to  the  needs  of  the  school  (but 
not  to  the  needs  of  the  OBE).  He  was  moved  by  the  OBE  to  Ridgemont  High 
School  the  next  September,  but  his  reaction  to  the  transfer  decision  and  his 
unhappiness  with  the  automotive  and  classroom  facilities  available  to  him  there 
resulted  in  a  serious  and  growing  depression  culminating  in  his  inability  to  work 
and  his  placement  on  long  term  disability  in  the  summer  of  1992.  In  his  disability 
claim  form  (exhibit  34)  Mr.  Wong  attributed  his  disability  to  "professional 
burnout".  In  completing  his  section  of  that  form  his  family  physician,  Dr  Rathwell, 
diagnosed  Mr.  Wong's  condition  as  "Depression  (Paranoia  ongoing)"  and  described 
the  symptoms  as  "dreams,  poor  decision  making,  anxiety  attacks".  The  psychiatrist 
to  whom  he  was  in  due  course  referred  described  him  as  suffering  from  depression 
and  "post  traumatic  stress  disorder"  associated  with  the  events  of  his  youth 
described  earlier.  Although  a  teaching  position  remained  available  to  him  even 
then,  Mr.  Wong,  whose  condition  was  much  improved,  was  still  on  disability  at  the 
time  of  the  hearing  and  his  psychiatrist  was  of  the  view  that  the  stress  of  teaching 
would  be  harmful  to  him. 

It  is  Mr.  Wong's  contention  that  he  was  placed  on  the  "surplus  list"  because 
of  his  race,  ethnic  origin  and  age,  and  that  the  manner  in  which  his  teaching  was 
assessed  during  his  final  year  at  Ottawa  Tech  amounted  to  harassment  because  of 
his  race,  ethnic  origin  and  age. 


In  its  "transfer  procedures"  relevant  to  declaring  teachers  surplus  to  the  needs 
of  a  particular  school  (see  exhibit  3)  the  OBE  stated  that: 

Where  a  need  exists  to  declare  staff  supernumerary,  the  principal  shall  give 
consideration  to  the  retention  of  teachers  which  will  preserve  the  best  balance  of 
staff.  Seniority  is  not  to  be  used  as  the  major  factor  in  determining  which  teacher 
is  to  be  required  to  transfer.  Such  factors  as  male-female  ratio,  age  of  staff, 
experience  in  teaching,  provision  for  subject  specialization,  available  staff  for 
extra-curricular  activities  are  the  major  elements  to  be  used  for  this  purpose. 

While  this  stipulation  expressly  required  consideration  of  such  factors  as  age 
and  gender  (which  sometimes  bear  upon  questions  of  unlawful  discrimination),  it 
failed  to  require  consideration  of  race,  ancestry,  place  of  origin,  colour  and  ethnic 
origin  as  factors  in  reaching  such  decisions.  It  was  contended  by  the  Ontario 
Human  Rights  Commission  ("the  Commission")  that  "the  absence  of  consideration 
for  racial  minority  groups  in  the  policy  resulted  in"  or  contributed  to  the  decision 
to  declare  Mr.  Wong  surplus  to  the  needs  of  Ottawa  Tech.  (See  Exhibit  4.)  Thus, 
the  complaint  as  amended  makes  reference  to  and  relies  upon  section  10(1)  of  the 
Code  (presently  s.  11(1)  of  the  Code),  which  reads  as  follows: 

10.-(1)  A  right  of  a  person  under  Part  I  is  infringed  where  a  requirement, 
qualification  or  factor  exists  that  is  not  discrimination  on  a  prohibited  ground  but 
that  results  in  the  exclusion,  restriction  or  preference  of  a  group  of  persons  who 
are  identified  by  a  prohibited  ground  of  discrimination  and  of  whom  the  person 
is  a  member,  except  where, 

(a)  the  requirement,  qualification  or  factor  is  reasonable  and  bona 
fide  in  the  circumstances;  or 

(b)  it  is  declared  in  this  Act,  other  than  in  section  16,  that  to 
discriminate  because  of  such  ground  is  not  an  infringement  of  a 
right. 

It  was  not  suggested  by  counsel  for  the  respondents  that,  should  its  principal, 
Mr.  Wotherspoon,  be  found  to  have  infringed  the  complainant's  rights  under  the 
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Code  the  OBE  would  not  be  vicariously  liable  therefor.  Such  liability  is  provided 
for  in  Section  44(1)  of  the  Code  (now  45(1))  with  respect  to  findings  of 
discrimination.  However,  in  my  view  that  provision  does  not  apply  to  findings  of 
harassment,  vicarious  liability  for  which  depends  on  the  applicability  of  the 
"organic  theory"  of  corporate  responsibility  to  the  circumstances  of  the  case.  (See: 
Shaw  v.  Levac  Supply  Ltd.  et  al  (1991),  14  C.H.R.R.  D/36,  at  D/66  &  D/67.) 
Section  44(1)  of  the  Code  reads  as  follows: 

44. -(1)  For  the  purpose  of  this  Act,  except  subsection  2(2),  subsection  4(2), 
section  6  and  subsection  43(1),  any  act  or  thing  done  or  omitted  to  be  done  in  the 
course  of  his  or  her  employment  by  an  officer,  official,  employee  or  agent  of  a 
corporation,  trade  union,  trade  or  occupational  association  or  employers' 
organization  shall  be  deemed  to  be  an  act  or  thing  done  or  omitted  to  be  done  by 
the  corporation,  trade  union,  trade  or  occupational  association  or  employers' 
organization. 

It  is  convenient  to  note  at  the  outset  my  view  that  a  decision  to  declare  a 
member  of  the  teaching  staff  supernumerary  is  an  employment  matter  falling  within 
the  reach  of  the'  Code,  as  is  any  term,  condition,  practice  or  other  matter  relating 
to  employment.  Indeed,  the  respondents  made  no  suggestion  to  the  contrary.  In 
dealing  with  the  various  aspects  of  Mr.  Wong's  complaint  I  begin  with  the 
allegation  of  harassment  because  of  race,  ethnic  origin  and  age  as  that  which  is 
most  readily  resolved. 

K  The  Allegation  of  Harassment 

When  Mr.  Wotherspoon  was  transferred  to  Ottawa  Tech  in  1988  he  became 
the  principal  of  a  school  in  rapid  decline.  Its  emphasis  upon  specialization  in 
technical  programmes  in  the  senior  years  that  had  once  drawn  students  from  across 
the  City  had  become  a  liability  because  of  the  emergence  of  community  colleges 
where  students  interested  in  a  technical  education  could  go  upon  graduation  from 
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their  local  high  schools  in  which  broad-based  technical  training  had  become 
available.  Declining  student  interest  in  Ottawa  Tech  resulted  in  the  serious  erosion 
of  its  enrolment  the  stemming  of  which  was  a  part  of  Mr.  Wotherspoon's  mandate. 
As  it  turned  out,  its  dwindling  enrolment  could  not  be  sufficiently  checked  and  the 
school  had  to  be  closed  in  1992.  Signs  of  its  impending  demise  were  present 
throughout  Mr.  Wong's  tenure  there.  Some  teachers  were  placed  on  "surplus  to  the 
school"  lists,  presaging  their  transfer  to  another  school  in  the  OBE  system  unless 
circumstances  changed.  Others  received  notices  identifying  them  as  "potentially 
redundant  to  the  system"  as  a  whole,  either  fully  or  partially,  the  termination  or 
curtailment  of  their  contracts  to  follow  automatically  unless  such  notices  were 
withdrawn  within  a  limited  time  frame  in  light  of  new  circumstances.  Indeed,  Mr. 
Wong  himself  received  notices  of  redundancy  in  the  spring  of  1977,  1979,  1983, 
and  1986,  each  of  which  was  withdrawn  in  time  to  avert  the  termination  or 
reduction  of  his  employment  within  the  system  as  such  (see  Exhibit  7). 

In  February  of  1989  Mr.  Wotherspoon  circulated  a  memorandum  (exhibit  51) 
to  the  department  heads  and  vice-principals  at  Ottawa  Tech  listing  those  teachers 
and  administrators  who  were  due  for  a  "teaching  performance  review".  The 
document  contains  three  columns:  the  names  of  those  to  be  evaluated,  the  date  of 
their  last  review;  and  a  column  indicating  who  would  conduct  the  review.  This  last 
column,  which  is  headed  "Evaluator:  Dept.  Head  plus",  indicates  the  initials  of  that 
person  who  in  addition  to  the  department  head  was  to  conduct  the  evaluation.  Mr 
Wotherspoon's  initials  appear  opposite  the  names  of  many  of  the  teachers,  including 
that  of  Mr.  Wong  whose  previous  evaluation  is  shown  to  have  been  in  1985.  Since 
he  taught  courses  in  two  different  departments,  the  document  on  its  face  appears 
to  contemplate  that  both  department  heads  (Mr.  Borthwick  in  auto  mechanics  and 


Mr.  Manderson  in  woodworking)  would  evaluate  Mr.  Wong  independently  of  each 
other  and  of  the  principal.  In  fact,  that  was  what  was  done.  Although  aware  that  he 
was  due  for  such  an  evaluation,  Mr.  Wong  considered  it  irregular  to  be  inspected 
by  two  department  heads  and  the  principal  in  the  same  year  and  found  abnormal 
the  number  of  "inspections"  that  were  conducted.  In  this  regard  it  might  be  noted 
that  four  of  the  nine  letters  written  by  former  students,  filed  by  the  respondents  as 
part  of  exhibit  10,  convey  resentment  over  frequent  disturbances  of  their  classes  by 
Mr.  Borthwick,  the  gist  of  most  complaints  being  their  own  annoyance  at  the 
interruptions.  The  complainant  alleges  that  this  was  a  form  of  harassment  carried 
out  because  of  his  race,  ethnic  origin  and  age. 

I  must  say  that  Mr.  Wong  conveyed  an  impression  of  dignity  and  dedication; 
but,  while  I  have  no  doubt  as  to  his  honesty  and  integrity,  I  found  considerable 
confusion  in  certain  aspects  of  his  evidence.  His  recollection  as  to  what  he  knew, 
felt  and  surmised  about  some  of  the  events  at  the  time  they  were  unfolding  seemed 
to  some  extent  reconstructed  (unwittingly)  from  information  obtained  after  the  fact 
and  opinions  formed  as  he  tried  to  fathom  what  had  befallen  him  and  to  cope  with 
his  depression.  With  regard  to  his  allegation  of  harassment,  he  was  confused  not 
only  as  to  the  number  and  nature  of  the  visits  made  to  his  classroom  by  Messrs. 
Borthwick  and  Manderson,  but  as  to  the  purpose,  motivation  and  consequences  of 
those  visits.  (See  particularly  Volume  5  of  the  transcript  of  evidence,  pages  135  to 
151;  henceforth,  references  to  the  transcript  are  by  volume  and  page  numbers  only.) 

After  consulting  his  "response  to  the  respondent's  reply  to  my  complaint" 
(which  is  a  document  obviously  written  on  his  behalf,  presumably  by  an  officer  of 
the  Commission,  and  filed  by  the  respondents  as  part  of  exhibit  10),  Mr.  Wong 
testified  that  Mr.  Manderson  inspected  his  class  on  March  2,  March  7  and  April  20, 
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arriving  late  on  the  third  visit.  He  also  complained  of  frequent  informal  visits  to  his 
classes.  (Vol.  6,  pp.  101,  102,  106.)  Mr.  Manderson,  whose  notes  made  at  the  time 
were  entered  as  exhibit  46,  testified  that  he  had  gone  to  Mr.  Wong's  class  on  two 
occasions,  March  9  and  15,  1989,  and  had  no  recollection  of  any  other  formal 
visits,  or  of  being  late  on  any  occasion.  (Vol.  8,  pp.  94-97).  Mr.  Borthwick  recalled 
"dropping  in"  on  Mr. Wong's  classes  informally  on  many  occasions,  a  practice  by 
heads  of  departments  he  described  as  "commonplace"  (Vol.  8,  pp.  53,  54  and  56; 
exhibit  12),  which  description  was  confirmed  by  the  Commission's  investigating 
officers  in  the  course  of  interviewing  other  teachers.  (See  the  evidence  of  Ms. 
Rainone,  vol.  2,  p.  53.) 

The  evidence  as  a  whole  reveals  the  staffs  general  sense  of  unease  over  the 
elimination  of  course  sections  in  response  to  declining  enrolment  in  his  last  years 
at  Ottawa  Tech.  His  teaching  career  having  already  been  rescued  from  the  threat 
of  redundancy  four  times,  Mr.  Wong  must  have  shared  that  unease,  particularly  as 
he  said  he  knew  that  one  of  the  two  teachers  in  the  automotive  department  would 
be  declared  surplus.  Nevertheless,  his  seniority  over  Mr.  Logan,  the  other  auto 
mechanics  teacher  (whom  he  regarded  as  less  competent  in  the  classroom),  together 
with  assurances  he  said  were  given  him  by  Mr.  Borthwick  in  the  days  immediately 
preceding  his  being  declared  surplus  (Vol.5,  p.  150),  made  him  feel  relatively  safe. 
Indeed,  he  said  that  even  in  mid- April  "I  was  confident  I  wouldn't  be  the  one"  (Vol. 
6,  p.  132;  and  see  V.  5,  p.  107). 

All  of  this  would  seem  to  suggest  that,  although  Mr.  Wong  might  have  been 
annoyed  by  the  number  of  visits  or  inspections  conducted  by  the  two  department 
heads  (even  assuming  their  alleged  frequency),  he  did  not  yet  feel  harassed  on  that 
account  When  questioned  as  to  when  he  began  to  feel  harassed  by  what  was  going 
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on,  the  following  exchange  (with  repetitious  dialogue  omitted)  occurred  between 
Mr.  Wong  and  counsel  for  the  respondents  (beginning  at  p.  125,  Vol.  6): 

Q.  Now,  you,  I  think,  said  yesterday  that  you  thought,  or  you  think  your  teaching 
was  inspected  in  the  manner  in  which  it  was  because  they  were  hoping  to  find 
something  wrong  with  your  teaching. 

A.  That's  right. 

Q.  And  when  did  you  think  that? 

A.  As  soon  as  they  start  —  they  told  me  they're  going  to  be  inspecting  on  me, 
because  they  say  the  two  departments  are  going  to  inspect  me.  Also,  Mr. 
Wotherspoon,  also  informed  me  he  want  to  inspect  me,  so  you  know,  I  figure  it 
out  in  that  time.  ...  April  the  17th,  or  if  I  can  recall,  Mr.  Wotherspoon  put  a  memo 
and  say  when  they  inspect  me.  I  can  look  up  — 

After  an  attempt  at  clarification  Mr.  Wong  produced  a  memorandum  he  had 
received  from  the  principal  dated  April  17,  1989  (exhibit  30),  stating  that  "I  would 
like  to  visit  your  classroom  in  the  next  few  days.  Would  you  like  me  to  let  you 
know  the  day  before?"  Their  exchange  then  continued  as  follows  (beginning  at 
page  129): 

Q.  So  then,  to  go  back,  was  it  April  the  17th,  then,  which  was  the  date  that  you 
believed,  or  came  to  believe  that  these  inspections  were  part  of  a  plan  to  find 
something  wrong  with  your  teaching,  the  date  that  you  got  Mr.  Wotherspoon's  first 
memo? 

A.  Yes. 

Q.  And  prior  to  that  the  thought  had  not  crossed  your  mind? 
A.  No. 

Q.  Did  you  think  that  Mr.  Wotherspoon  had  an  ulterior  motive? 
A.  No. 


Q.  Well,  I  have  some  difficulty,  Mr.  Wong,  understanding  what  you're  telling  me, 
because  yesterday  I  believe  you  said  that  you  came  to  the  belief  that  Mr. 


Wotherspoon  was  having  these  evaluations  done  of  your  teaching  in  order  to  find 
some  fault  with  your  teaching  so  that  they  would  not  have  to  rely  on  your 
extracurricular  activities  as  a  reason  for  declaring  you  surplus  to  the  school. 

A.  Yes. 

Q.  And  you  came  to  that  belief  on  the  17th  of  April. 
A.  Yes. 

Q.  On  the  17th  of  April,  I  suggest  to  you,  you  didn't  know  anything  about 
extracurricular  activities  even  being  considered.  [The  complainant  had  testified  to 
that  effect  during  the  examination-in-chief:  Vol.5,  pp.  106-107.  And  he  stated 
under  cross-examination  that  he  did  not  know  just  what  the  criteria  were  until  he 
saw  them  set  out  in  the  respondents'  reply  to  the  complaint:  Vol.6,  pp.  41-42.] 

A.  Can  you  repeat  it  again,  I  didn't  quite  understand. 

Q.  On  the  17th  of  April  you  didn't  know  you  were  going  to  be  declared  surplus. 
A.  Well,  I  was  confident  I  wouldn't  be  the  one. 

Q.  So  why  on  the  17th  of  April  would  you  form  this  belief  that  they  were  trying 
to  find  something  wrong  with  your  teaching  as  a  reason  to  declare  you  surplus? 

A.  Because  that's  the  only  way  to  put  pressure  on  me,  to  take  —  so  I  form  the  — 
I  mean,  I  believe  in  it,  pressure  put  on  me. 

Q.  To  do  what? 

A.  To  find  a  deficiency  in  my  performance. 
Q.  And  what  would  that  result  in? 

A.  Then  they  might  put  me  on  surplus  without  going  through  and  put  me  on  the 
other  criterion  [i.e.,  extra-curricular  activity]. 

Q.  But  on  the  17th  of  April,  Mr.  Wong,  you  didn't  know  anything  about  there 
being  any  criteria  for  being  on  surplus,  you  didn't  know  that  any  teacher  in  the 
automotive  department  was  going  to  be  put  on  surplus. 

A.  I  knew  that  —  I  knew  that  there  was  a  teacher  going  to  be  put  on  surplus  in  my 
department. 
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Q.  On  the  17th  of  April  you're  telling  me  you  knew  that? 
A.  Yes. 

Q.  But  you're  also  telling  me  that  you  didn't  believe  that  you  would  be  the  person 
put  on  surplus? 

A.  Yes.  Yes. 

Q.  Did  you  ever  go  to  Mr.  Wotherspoon  or  Mr.  Borthwick  or  Mr.  Manderson  with 
these  beliefs  of  yours?  ...  Saying  "I  think  you're  trying  to  harass  me  into"  ~  or  "I 
think  you're  trying  to  use  my  teaching  performance  as  an  excuse  to  declare  me 
surplus." 

A.  No.  no,  I  didn't  go  out  and  confront  them. 

Mr.  Wong  had  earlier  testified  to  the  effect  that  Mr.  Wotherspoon's  visit  to 
his  class  was  a  model  of  how  an  appropriate  evaluation  should  be  conducted.  As 
to  the  "inspections"  made  by  the  department  heads,  some  of  these  had  nothing  to 
do  with  assessing  his  performance  and  there  was  no  evidence  to  suggest  that  their 
conduct  was  in  any  way  improper  or  unusual  other  than  Mr.  Wong's  perception  that 
the  process  had7been  conducted  differently  in  the  past.  Even  if  that  were  so,  there 
is  no  evidence  of  a  rigidly  fixed  process,  such  as  that  no  teacher  was  to  be  assessed 
by  more  than  one  department  head  in  the  course  of  an  evaluation  done  every  three 
years.  Since  Mr.  Wotherspoon  and  Mr.  Borthwick  were  new  to  the  school,  and  Mr. 
Manderson  was  recently  promoted  to  department  head,  the  process  might  well  have 
been  different,  but  no  less  proper,  than  it  had  been  in  Mr.  Wong's  previous 
experience.  There  was  no  suggestion  that  Mr.  Wong's  assessments  were  conducted 
differently  from  any  of  the  other  teaching  performance  reviews  carried  out  that 
year.  Moreover,  Mr.  Wong  readily  acknowledged  that  he  had  received  a  good 
evaluation  of  his  teaching  performance.  (Vol.  6,  p.  134) 

Of  course,  in  light  of  the.  positive  review  Mr.  Wong  received,  the  contention 
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is  that  the  assessments  were  conducted  improperly  in  a  failed  attempt  to  uncover 
incompetence  as  an  excuse  to  get  rid  of  him  because  of  his  race,  ethnic  origin  or 
age.  However,  I  find  that  the  evidence  does  not  support  that  contention,  and  it  is 
my  conclusion  that  the  allegation  of  such  harassment  is  unfounded.  I  turn  now  to 
the  matter  of  discrimination  in  contravention  of  the  provisions  of  the  Code. 

UL  The  Allegation  of  Discrimination 

1.     General  Considerations 

The  complaint  herein  alleges  both  direct  discrimination  and  adverse  effect  (or 
adverse  impact)  discrimination.  In  Ontario  (Human  Rights  Comm.)  and  O'Malley 
v.  Simpsons-Sears  Ltd.,  [1985]  2  S.C.R.  536,  Mclntyre  J.  explained  the  distinction 
between  these  kinds  of  discrimination  in  the  employment  context  as  follows  (at  p. 
551): 

Direct  discrimination  occurs  where  an  employer  adopts  a  practice  or  rule  which 
on  its  face  discriminates  on  a  prohibited  ground.  For  example,  "No  Catholics  or 
no  women  or  no  blacks  employed  here."  ...  On  the  other  hand,  there  is  the  concept 
of  adverse  effect  discrimination.  It  arises  where  an  employer  for  genuine  business 
reasons  adopts  a  rule  or  standard  which  is  on  its  face  neutral,  and  which  will 
apply  equally  to  all  employees,  but  which  has  a  discriminatory  effect  upon  a 
prohibited  ground  on  one  employee  or  group  of  employees  in  that  it  imposes, 
because  of  some  special  characteristic  of  the  employee  or  group,  obligations, 
penalties,  or  restrictive  conditions  not  imposed  on  other  members  of  the  work 
force. 

As  to  the  burden  of  proof  in  such  proceedings  Mclntyre  J.  referred  to  O.H.R.C.  v. 
Borough  ofEtobicoke,  [1982]  1  S.C.R.  202,  and  said  (at  p.  558)  that: 

It  was  held  in  that  case  that  at  least  in  direct  discrimination  cases,  where  the 
Complainant  has  shown  a  prima  facie  case  of  discrimination  on  a  prohibited 
ground,  the  onus  falls  on  the  employer  to  justify  if  he  can  the  discriminatory  rule 
[or  decision  or  act]  on  a  balance  of  probabilities.  The  question  then  is  whether  this 
rule  should  apply  in  cases  of  adverse  effect  discrimination.  ... 
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...  Following  the  well-settled  rule  in  civil  cases,  the  plaintiff  bears  the  burden.  He 
who  alleges  must  prove.  Therefore,  under  the  Etobicoke  rule  as  to  burden  of  proof, 
the  showing  of  a  prima  facie  case  of  discrimination,  I  see  no  reason  why  it  should 
not  apply  in  cases  of  adverse  effect  discrimination.  The  complainant  in 
proceedings  before  human  rights  tribunals  must  show  a  prima  facie  case  of 
discrimination.  A  prima  facie  case  in  this  context  is  one  which  covers  the 
allegations  made  and  which,  if  they  are  believed,  is  complete  and  sufficient  to 
justify  the  verdict  in  the  complainant's  favour  in  the  absence  of  an  answer  from 
the  employer. 

For  the  reasons  that  follow,  I  am  of  the  opinion  that  the  Commission  has 
satisfied  the  burden  of  making  out  a  prima  facie  case  in  relation  both  to  the  charge 
of  direct  discrimination  and  to  that  of  adverse  effect  discrimination,  and  that  the 
respondents  have  failed  to  "justify  their  discriminatory"  behaviour. 

2.      Direct  Discrimination 

While  there  was  no  direct  evidence  of  any  overt  act  of  racial  discrimination  against 
the  complainant  on  the  part  of  the  respondents,  the  Commission  contends  that  an 
inference  of  such  discrimination  ought  to  be  drawn  from  the  circumstances 
surrounding  the  decision  to  transfer  Mr.  Wong.  As  observed  in  Toth  v.  Sassy  Cuts 
Inc.  (1987),  8  C.H.R.R.  D/4376,  at  p.  D/4377,  para.  34285: 

Other  cases  have  described  racial  discrimination  as  being  of  an  "insidious  and  concealed  nature" 
and  have  indicated  that  often  the  matter  is  left  to  be  decided  on  the  basis  of  inference  from  what 
is,  in  effect,  circumstantial  evidence.  Conduct  to  be  found  discriminatory  must  be  consistent  with 
the  allegation  of  discrimination  and  inconsistent  with  any  other  explanation. 

That  an  infringement  of  a  right  conferred  by  the  Code  may  be  based  upon 
circumstantial  evidence  is  well-established.  (See,  inter  alia.  Whitehead  v.  Servodyne 
Canada  Ltd  (1986),  8  C.H.R.R.  D/3874;  Boehm  v.  National  System  of  Baking  Ltd 
(1987),  8  C.H.R.R.  D/4110;  Hendry  v.  Liquor  Control  Board  of  Ontario  (1980),  1 
C.H.R.R.  D/160;  McAra  v.  Motor  Coach  Industries  Limited  (1988),  9  C.H.R.R. 
D/4858;  HiUicke  v.  Creative  Financial  Services  Corp.  (1989),  10  C.H.R.R.  D/5895; 
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Shaw  v.  Levac  Supply  Ltd.  et  aL  {supra).  The  circumstances  from  which  the 
Commission  submits  an  inference  of  discrimination  ought  to  be  drawn  in  the 
present  case  are  those  it  thinks  establish  that  the  decision  to  place  Mr.  Wong  rather 
than  Mr.  Logan  on  the  surplus  list  was  patently  wrong.  In  the  absence  of  some 
reason  for  that  allegedly  indefensible  decision  other  than  Mr.  Wong's  race  and 
ethnic  origin,  the  contention  is  that  it  should  be  inferred  that  such  was  the  reason. 
As  to  what  might  have  rendered  the  decision  wrong,  the  possibilities  suggested 
were  the  improper  application  of  the  criteria  selected,  or  the  inappropriateness  of 
their  selection  in  light  either  of  the  requirements  of  the  OBE  or  those  of  the  Code, 
or  of  both.  Thus,  considerable  evidence  was  adduced  not  only  as  to  the  relative 
competence  and  contributions  in  teaching  and  otherwise  of  Mr.  Wong  and  Mr. 
Logan  but  as  to  the  suitability  of  the  criteria  selected  by  Mr.  Wotherspoon  upon 
which  to  choose  between  them. 

Of  course,  the  ultimate  issue  before  me  is  not  whether  the  respondents  chose 
the  better  person,  but  whether  their  failure  to  choose  Mr.  Wong  was  the  result  of 
discrimination  against  him  because  of  his  race,  ethnic  origin  or  age.  It  is  not  my 
task  to  make  an  objective  finding  as  to  whether  the  better  teacher  was  retained,  but 
only  to  decide  whether  Mr.  Wong  was  placed  on  the  surplus  list  contrary  to  the 
requirements  of  the  Code.  (See:  O'Leary  J.  in  Board  of  Education  for  tlte  City  of 
Toronto  v.  Quereshi  (1991)  14  C.H.R.R.  D/243,  at  D/246.)  Nevertheless,  if  the 
decision  were  blatantly  wrong  having  regard  to  the  criteria  on  which  it  ought  to 
have  been  made,  then  it  may  be  that  the  absence  of  some  other  tenable  explanation 
would  invite  an  inference  of  discrimination.  (See:  Bairn  v.  Ontario  Hydro  (1982), 
3  C.H.R.R.  D/1136,  at  D/1141.) 

Assuming  the  decision  in  question  to  have  been  objectively  indefensible, 
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what  reason  other  than  discrimination  might  there  have  been  for  reaching  it?  Apart 
from  the  possibility  that  it  is  simply  "insupportable  in  retrospect  or  just  plain 
wrong,  without  being  discriminatory"  {Bains,  supra,  D/1141),  there  was  evidence 
suggesting  that  Mr.  Wong  felt  at  one  time  that  Mr.  Wotherspoon  harboured  some 
personal  animosity  toward  him  arising  from  an  incident  involving  the  complainant's 
son.  Indeed,  the  respondents  submit  that  this  erroneously  held  impression 
disconcerted  Mr.  Wong  to  the  extent  that  he  could  not  deal  calmly  and  objectively 
with  the  decision  that  was  taken.  If  the  decision  were  found  to  have  been  reached 
because  of  personal  animosity,  however  wrongful  that  might  be,  it  would  not 
constitute  an  infringement  of  any  rights  conferred  by  the  Code  and  would  thus 
provide  a  tenable  explanation  consistent  with  the  absence  of  wrongful 
discrimination.  Thus,  I  will  deal  with  this  aspect  of  the  matter  before  turning  to  the 
rest  of  the  evidence  relating  to  the  allegation  of  direct  discrimination. 

The  Possibility  of  Personal  Animosity 

Immediately  preceding  his  appointment  to  Ottawa  Tech,  Mr.  Wotherspoon 
had  been  principal  at  Glebe  Collegiate  High  School  which  Mr.  Wong's  son  then 
,  attended.  The  son  had  had  a  problem  with  one  of  his  teachers  there,  and  Mr. 
Wotherspoon's  denial  of  a  request  to  transfer  him  to  another  class  was  successfully 
appealed.  Was  Mr.  Wotherspoon  in  fact  resentful?  Did  Mr.  Wong  perceive  him  to 
be  resentful?  Mr.  Wong's  impression  of  the  impact  which  that  incident  had  on 
subsequent  events  is  far  from  clear,  and  his  evidence  in  that  regard  conflicted  with 
that  of  Mr.  Borthwick  and  Mr.  Wotherspoon.  Mr.  Borthwick's  testimony  regarding 
the  incident  is  as  follows:  (Vol.8,  p.  57  ff.): 

Q.  Did  you  have  any  discussion  with  Mr.  Wong  concerning  Mr.  Wotherspoon? 

A.  Yes  ...  I  had  more  than  one.  We  had  discussions  [in  the  fall  of  1988,  he  said 
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under  cross-examination:  p. 73]  as  to  [why]  Mr.  Wotherspoon  had  come  to  the 
school  only  a  year  before;  we  had  discussions,  Mr.  Wong  was  certain  that  Mr. 
Wotherspoon  was  not  happy  with  him,  was  out  to  get  him,  he  told  me  at  the  time 
he  believed  that  it  was  because  when  his  son  was  at  Glebe  High  School  he'd  had 
a  problem  with  his  teacher  and  because  of  that  he  had  asked  --  now  it  was  Tony's 
wife  had  asked  Mr.  Wotherspoon  to  change  the  boy  to  another  class,  Mr. 
Wotherspoon  refused,  and  then  she  went  ahead  and  talked  to  Mrs.  Lemieux,  who 
was  the  Chairman  of  the  Board,  and  she  then,  over  Mr.  Wotherspoon's  wishes, 
transferred  the  boy  to  another  class.  That  was  generally  the  discussion. 

Q.  Okay.  And  did  you  relay  that  information  to  Mr.  Wotherspoon? 

A.  I  did,  at  a  later  date  ...  He  [Wotherspoon]  said  that  he  did  not  remember  the 
incident  because,  for  two  reasons:  one,  it  was  Tony's  wife  that  had  come  to  the 
school  ...  [and]  ...  many  parents  went  to  the  superintendent  over  his  head  and  the 
superintendent  usually  acceded  to  their  wishes.  And  he  mentioned  at  the  time, 
there  are  many  Wongs  at  Glebe  so  the  one  name  just  did  not  stick  in  his  mind.  ... 

Q.  Okay.  Did  Mr.  Wong  ever  raise  this  issue  with  you  again? 

A.  He  mentioned  it  a  couple  of  times  and  I  told  him  I  didn't  feel  that  that  was  the 
case,  but  yes,  it  was  mentioned  on  other  occasions. 

Mr.  Wotherspoon's  evidence  is  to  the  same  effect.  As  to  the  transfer  request, 
its  denial  and  subsequent  approval,  he  said  (at  pp.  43-44,  Vol.  9)  that: 

I  don't  recall  the  incident  at  all.  At  a  school  like  Glebe  there  were  a  lot  of 
requests  from  students  and  parents  for  changes  in  timetables  and  the  school  was, 
as  I  mentioned,  was  over  1,700  students  and  over  100  teachers,  so  those  kinds  of 
things  would  be  expected  in  any  school  of  that  size.  And  especially  when  you 
might  have  three  or  four  different  classes  of  a  particular  subject,  students  may  say 
"Well,  I'd  rather  have  this  teacher  than  that  teacher",  and  so  they  would  make  the 
request. 

As  noted  earlier,  Mr.  Wong  was  referred  by  his  family  physician  to  Dr.  Eric 
Spindler  for  psychiatric  assessment.  His  report  to  Dr.  Rathwell  purports  to  set  out 
inter  alia  Dr.  Spindler's  recollection  of  the  events  as  recounted  to  him  by  Mr.  Wong 
in  relation  to  which  that  psychiatric  opinion  was  formed.  Dr.  Spindler  described  in 
the  following  way  his  impression  of  this  incident  gleaned  from  his  sessions  with 
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the  complainant  (Exhibit  21,  pp.  1-2): 

...  He  [Mr.  Wong]  claims  there  were  no  problems  until  1985  while  his  son  was  in 
grade  13  at  the  Glebe  Collegiate  Highschool.  The  principal  [Mr.  Wotherspoon] 
accused  this  son  of  using  drugs.  Mr.  Wong  took  issue  with  this,  believing  that  for 
some  reason  the  principal  disliked  his  son.  This  principal  refused  to  transfer  Mr. 
Wong's  son  to  another  school.  ...  Finally,  Mr.  Wong's  wife  contacted  the  Director 
of  Schools  with  the  Ottawa  Board.  This  brought  about  the  son's  transfer.  Oddly 
enough,  this  same  principal  who  refused  to  transfer  Mr.  Wong's  son  was 
transferred  to  Mr.  Wong's  school.  Mr.  Wong  is  convinced  that  the  principal 
brought  this  about  in  order  to  harass  and  persecute  him  (Mr.  Wong). 

Dr.  Spindler  repeated  the  substance  of  those  observations  at  the  hearing  and 
added  that  Mr.  Wong  appeared  to  have  felt  that  after  coming  to  Ottawa  Tech  Mr. 
Wotherspoon  treated  him  unfairly.  He  said  (Vol.  4,  p.  68)  that  Mr.  Wong: 

...  blamed  it  on  two  things.  One  was  the  fact  that  his  son  had  had  the  incident  that 
Mr.  Wong  had  been  involved  in  with  the  principal;  and,  second,  that  he  felt  that 
because  he  was  Asian  there  was  some  persecution. 

In  the  course  of  cross-examination  counsel  for  the  respondents  referred  to  the 
above  passage  in  Dr.  Spindler's  report  and  (at  p.  86)  asked  whether  it  was  "Mr. 
Wong's  information  to  you  that  he  was  convinced  that  this  principal  had  brought 
about  his  own  transfer  to  Mr.  Wong's  school  in  order  that  he  would  be  there  to 
harass  Mr.  Wong?"  The  answer  was,  "Yes." 

Although  Counsel  for  the  Commission  did  not  ask  Dr.  Spindler  any  questions 
seeking  to  clarify  or  qualify  his  testimony  concerning  the  incident  involving  Mr. 
Wong's  son,  she  addressed  that  issue  with  Mr.  Wong  who  testified  that  he  had  been 
misunderstood,  that  he  had  not  told  Dr  Spindler  that  the  principal  had  accused  his 
son  of  using  drugs,  but  rather  had  said  that  it  was  his  son's  teacher  who  had  done 
so.  He  said  that,  as  to  "the  story  of  prejudice  and  prosecution  occurring  at  the 
school,  no  he  [Dr.  Spindler]  misunderstood.  I  didn't  say  anything  like  that,  no.  No, 
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definitely  not.  The  school  didn't  prosecute  me  or  prejudice  in  such  a  way."  (Vol. 
5,  p.  170.) 

During  cross-examination  on  this  point  (Vol.  6,  pp.  140-141)  Mr.  Wong  was 

asked: 

Q.  Now,  do  you  or  don't  you  think  that  Mr.  Wotherspoon  was  out  to  get  you 
because  of  the  incident  involving  your  son? 

A.  No,  absolutely  not. 

Q.  Absolutely  not.  It  has  nothing  to  do  with  it? 

A.  At  one  point  when  I  was  very  depressed,  you  know,  I  thought  often  of  ~  tried 
to  figure  out,  you  know,  there  are  a  lot  of  possibilities  here  and  there,  anything, 
no.  No  way.  Probably  Wotherspoon  has  forgotten  the  whole  incident. 

While  Dr.  Spindler's  account  of  what  he  understood  Mr.  Wong  to  have  told 
him  does  not  square  with  all  of  the  evidence  (for  instance,  it  is  clear  that  the 
request  was  to  transfer  the  son  to  another  class,  not  to  another  school),  the  general 
thrust  of  it  could  not  have  been  entirely  groundless.  It  is  simply  not  believable  that, 
had  Mr.  Wong  said  nothing  whatsoever  to  that  effect,  his  psychiatrist  would 
nevertheless  have  reported  to  the  family  physician  that  his  patient  had  told  him  that 
Mr.  Wotherspoon  disliked  him  so  much  because  of  the  incident  with  his  son  that 
the  principal  arranged  to  transfer  to  Ottawa  Tech  in  order  to  harass  and  persecute 
him.  While  still  unable  to  face  the  stress  of  returning  to  teaching,  Mr.  Wong  seems 
to  have  recovered  sufficiently  to  realize  that  Mr.  Wotherspoon  could  not  have 
harboured  resentment  over  such  a  minor  and  routine  incident  which  (as  Mr.  Wong 
himself  suggests)  this  respondent  had  probably  forgotten  about  before  making  the 
decision  in  question.  The  unreasonableness  of  such  assertions  (if  not  their  counter- 
productiveness)  having  become  evident  to  him,  Mr.  Wong  said  in  reply  evidence 
that  he  could  not  have  expressed  them  to  Dr.  Spindler;  but  he  seems  rather  unsure 
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depressed,  you  know,  I  thought  often  of  --  tried  to  figure  out,  you  know  ..." 

Although  it  is  clear  that  none  of  the  parties  is  now  asserting  that  Mr. 
Wotherspoon  "had  it  in"  for  Mr.  Wong  for  personal  reasons,  I  have  spent  time  on 
this  aspect  of  the  evidence  because  it  reveals  something  of  the  complainant's  state 
of  mind  during  the  weeks  preceding  and  following  the  decision  complained  of  and 
because  of  the  respondents'  contention  that  had  he  not  harboured  these  suspicions 
it  is  likely  that  Mr.  Wong  would  have  discussed  his  situation  calmly  with  Mr. 
Wotherspoon,  come  to  understand  the  reasons  for  the  decision  and  been  reconciled 
to  his  transfer  to  what  the  respondents  submit  was  actually  a  better  school.  I  find 
that  submission  speculative  and  unresponsive  to  the  allegation  of  discrimination. 
It  might  also  be  observed  at  this  point  that  I  did  not  find  relevant  to  the  question 
of  liability  the  considerable  evidence  adduced  as  to  the  quality  of  Ridgemont  High 
School.  Either  there  was  discrimination  in  contravention  of  the  Code,  or  there  was 
not,  to  which  charge  the  assertion  "no  harm  done"  provides  no  defence.  In  any 
case,  regardless  of  how  good  a  school  others  might  consider  Ridgemont  to  be,  the 
complainant  preferred  Ottawa  Tech  for  a  number  of  reasons. 

As  to  whether  the  decision  in  question  is  objectively  indefensible,  I  turn  now 
to  the  evidence  regarding  the  selection  and  application  of  the  criteria  used  by  Mr. 
Wotherspoon  as  the  basis  of  his  decision  to  place  Mr.  Wong  rather  than  Mr.  Logan 
on  the  surplus  list. 

The  Selection  and  Application  of  Criteria 

Mr.  Wotherspoon  testified  that  his  mandate  when  appointed  to  Ottawa  Tech 
included  attempting  to  rescue  that  school  from  an  attrition  rate  that  threatened  its 
continued  existence,  and  that  in  the  staffing  decisions  required  to  be  made  at  the 
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end  of  the  1988-89  school  year  one  of  his  main  goals  was  to  provide  a  staff  that 
in  his  judgment  would  be  most  apt  to  maintain  if  not  increase  enrolment. 
Obviously,  such  decisions  would  have  to  conform  to  OBE  requirements,  including 
those  found  in  the  transfer  procedures  set  out  earlier  (exhibit  3).  Thus,  contrary  to 
Mr.  Wong's  expectation  (the  frustration  of  which,  the  evidence  suggests,  might  have 
contributed  to  his  shock  and  bitterness  at  having  been  listed  as  surplus),  seniority 
was  not  to  be  used  as  "the"  major  factor  in  making  the  decision.  "Such  factors  as 
male-female  ratio,  age  of  staff,  experience  in  teaching,  provision  for  subject 
specialization,  available  staff  for  extra-curricular  activities  [were]  the  major 
elements  to  be  used  for  this  purpose."  The  choice  being  between  two  men,  the 
question  of  the  male-female  ratio  was  irrelevant,  but  Mr.  Wotherspoon  was 
questioned  closely  regarding  all  of  the  other  elements  listed  save  "experience  in 
teaching". 

(a)  Seniority 

In  the  course  of  his  examination-in-chief  Mr.  Wotherspoon  maintained  that 
seniority  was  not  a  factor  in  making  his  decision  because  that  was  the  overriding 
consideration  in  "redundant  to  the  system"  decisions.  Its  use  in  the  "surplus  to  the 
school"  context  would  require  the  transfer  of  the  junior  staff  member  in  all  cases 
thereby  adversely  affecting  the  "balance  of  the  staff'.  However,  while  that  might 
be  so  if  seniority  were  to  be  used  conclusively  to  the  exclusion  of  all  other  criteria, 
it  does  not  follow  that  seniority  may  be  completely  disregarded  in  the  making  of 
transfer  decisions.  Indeed,  when  questioned  about  the  written  stipulation  that 
"seniority  is  not  to  be  used  as  the  major  factor",  it  was  put  to  him  that  "that  would 
indicate  that  seniority  is  a  factor,  would  you  not  agree?"  The  following  exchange 
then  occurred  (Vol.  9,  p.  107): 
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A.  It  suggests  that  it  couid  be  a  factor. 

Q.  I'm  suggesting  to  you  that  it  is  a  factor. 

A.  My  reading  of  that  is  that  it  could  be  a  factor. 

Q.  And  that  in  considering  the  decision  to  make  Mr.  Wong  surplus  you  did  not 
use  his  seniority  as  a  factor? 

A.  I  looked  at  the  seniority  of  the  two,  but  I  did  not  use  it  as  a  determining  factor. 
[Emphasis  added.] 

Of  course,  no  one  had  suggested  that  seniority  was  to  be  the  determining 
factor;  but  if  it  were  to  be  taken  into  account  as  one  of  the  relevant  factors,  as  this 
testimony  appears  to  indicate,  then  Mr.  Wotherspoon's  assertion  that  the  two 
teachers  were  equal  in  all  respects  save  as  to  their  extra-curricular  activities  is 
simply  inaccurate.  It  should  be  noted  at  this  point  that  Mr.  Linttell,  the  OBE's  Co- 
ordinator of  Collective  Bargaining  and  Employee  Relations  (who  claimed  to  have 
been  "instrumental  in  drafting"  the  transfer  procedures)  said  that  "Seniority  is  a 
factor,  but  certainly  not  a  determining  factor."  (Vol.  8,  p.  10.) 

(b)  Age 

Besides  Mr.  Wotherspoon's  denial  of  its  occurrence,  the  only  evidence  as  to 
discrimination  because  of  age  was  that  which  led  the  Commission  to  move 
successfully  to  add  it  as  a  ground,  namely,  the  following  testimony  of  two  former 
teachers  at  Ottawa  Tech,  Messrs.  Higgins  (Vol.  4,  pp.  6-7)  and  Anand  (Vol.  4,  pp. 
38-39): 

Q.  And  what  [Mr.  Higgins]  is  the  reason  that  you  feel  you  were  made  redundant? 
A.  Because  I  didn't  get  a  piece  of  paper  in  so-called  computer  technology. 
Q.  Any  other  reason? 
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A.  Probably  because  I  was  a  senior  teacher. 
Q.  Why  do  you  say  that? 


A.  Well,  I  think  the  policy  was  to  get  rid  of  the  teachers  who  were  --  had  been 
at  Tech  for  do  long.  At  the  time  I  would  say  that  it  was  a  rather  harsh  move,  but 
in  hindsight  it  was  probably  a  better  move  for  me  personally. 

Q.  So  you're  saying  to  get  rid  of  the  older  teachers,  or  what  are  you  saying? 

A.  Yes,  I'd  say  the  older  teachers. 

Q.  What  you're  saying,  on  the  basis  of  seniority? 

A.  Yes  like  people  who  had  been  there  20  years,  25  years. 

Q.  So  that  would  in  effect  be  the  older  teachers? 

A.  Generally,  yes.  ... 

Q.  And  in  your  mind  [Mr.  Anand]  was  there  any  pattern  about  the  people  who 
were  being  placed  on  the  surplus  list? 

A.  I  don't  know  about  pattern,  but  it  did  seem  very  strange  that  some  quite  senior 
teachers  were  switched  to  other  schools,  and  in  some  cases  to  not  jobs  of  —  as  I 
understand  it,  I  didn't  see  them  —  but  not  jobs  of  the  same  calibre,  the 
responsibility  and  where  they  could  serve  with  what  ever  skills  they  had. 

Q.  When  you  say  "senior"  what  do  you  mean? 

A.  I'm  talking  about  age  and  number  of  years  teaching  in  a  particular  subject. 
Now,  these  are  impressions  and  one  gets  ones  impressions  from  hearing  other 
people  talk  and  saying  who'  going. 

The  Commission  had  anticipated  eliciting  further  evidence  relating  to  this 
issue,  but  none  materialized.  Mr.  Wotherspoon  testified  that  (although  age  was  a 
factor  required  by  the  written  procedure  to  be  considered  in  preserving  the  best 
balance  of  staff)  Mr.  Wong's  age  had  nothing  to  do  with  the  decision  in  his  case 
and,  in  my  view,  the  evidence  of  these  former  teachers  does  not  establish  that  the 
complainant's  age  (or  that  of  any  others  placed  on  the  surplus  list)  was  a  factor  in 
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the  decisions  taken.  Whether  an  inference  of  age  discrimination  might  be  drawn 
from  the  circumstances  of  the  decision  is  a  separate  question  the  answer  to  which 
depends,  I  think,  on  the  same  considerations  seen  below  in  relation  to  the  drawing 
of  an  inference  of  racial  discrimination.  Ironically,  as  will  be  seen  more  closely 
hereafter,  if  compliance  with  the  OBE  directive  requires  the  ages  of  staff  members 
to  be  ascertained  and  taken  into  account  then,  on  the  one  hand,  it  is  Mr. 
Wotherspoon's  evidence  that  he  failed  to  comply  with  that  requirement  and,  on  the 
other  hand,  the  directive  would  appear  to  be  prima  facie  discriminatory  on  its  face. 

Although  the  ages  of  all  members  of  the  staff  was  listed  as  a  factor  to  be 
taken  into  account  in  deciding  which  of  them  should  be  declared  surplus,  Mr. 
Wotherspoon  failed  to  ascertain  any  of  their  ages.  While  he  knew  that  Mr.  Wong 
was  "older"  than  Mr.  Logan,  he  was  unaware  of  the  twenty-two  years  that  separated 
them.  The  suggestion  elicited  during  re-examination  was  that  he  did  not  have  this 
information  because  the  personnel  files  containing  it  were  kept  in  the  offices  of  the 
OBE.  Presumably,  however,  such  information  was  readily  available  since  the 
procedure  requires  it  to  be  considered.  In  fact,  as  to  the  staff  generally,  he  said  that 
"although  I  did  not  look  at  or  search  for  the  dates  of  birth  [thereby  implying  their 
availability],  the  age  spread  of  our  staff  appeared  to  me  to  be  very  similar  to  the 
age  spread  of  the  staff  throughout  the  Ottawa  Board,  so  I  did  not  consider  age" 
(Vol.  9,  pp.  79-80).  It  is  difficult  to  see  how  without  consulting  records  even  such 
an  experienced  principal  as  Mr.  Wotherspoon  would  have  knowledge  of  the  age 
spread  throughout  the  twelve  OBE  high  schools  as  well  as  at  Ottawa  Tech 
sufficient  to  comply  with  this  requirement  of  the  procedure.  Moreover,  having 
regard  to  the  distinction  between  redundant  to  the  system  and  surplus  to  the  school 
and  to  the  duty  imposed  upon  the  principal  to  "preserve  the  best  balance  of  staff', 
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one  would  expect  that  it  would  be  the  age  spread  in,  and  only  in,  Ottawa  Tech  that 
was  in  question.  In  fact,  since  he  could  not  have  known  either  where  his  transferees 
would  end  up,  or  what  transfer  decisions  were  being  made  in  the  eleven  other  OBE 
high  schools,  he  could  not  have  known  what  the  age  spread  in  the  entire  system 
would  be,  much  less  whether  that  of  Ottawa  Tech  would  mirror  it  regardless  of  the 
actual  age  differentials  between  his  potential  transferees.  Be  that  as  it  may,  Mr. 
Wotherspoon  claimed  not  to  have  taken  into  consideration  the  ages  of  these  two 
teachers  (which  he  did  not  know),  thereby  apparently  failing  to  take  that  "major 
element"  into  account. 

(c)  Teaching  Experience  and  Performance 

No  evidence  was  elicited  by  either  side  as  to  whether  Mr.  Wong's  six  years 
more  of  teaching  experience  was  considered  in  the  decision  to  retain  Mr.  Logan. 
Experience  and  expertise  appear  to  be  separate  concepts.  While  the  latter  is  not 
expressly  referred  to,  it  seems  so  evident  that  teaching  performance  would  be  a 
critical  consideration  in  any  decision  relating  to  staffing  that  one  would  expect  it 
to  be  taken  into  account  {ejusdem  generis)  as  one  of  the  major  factors  in  the 
making  of  surplus-list  decisions.  Indeed,  since  a  serious  student  exodus  is  likely  to 
be  exacerbated  by  transferring  the  better  teachers,  would  not  a  particularly  careful 
investigation  into  that  aspect  of  the  matter  at  a  school  so  afflicted  be  expected?  (In 
fact,  this  concern  was  raised  in  one  of  the  student  letters  found  in  exhibit  10.) 

Mr.  Macdonald,  the  previous  principal  at  Ottawa  Tech,  emphasized  the 
discretionary  aspect  implicit  in  the  making  of  transfer  decisions,  but  it  was  his  view 
that  the  quality  of  teaching  performance  was  the  most  important  consideration  in 
such  decisions.  In  contrast  with  that  view,  having  formed  the  opinion  that  both  Mr. 
Wong  and  Mr.  Logan  were  "competent"  teachers,  Mr.  Wotherspoon  does  not 
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appear  to  have  compared  their  teaching  performances  in  order  to  determine  which 
of  them  was  better  in  that  respect.  Indeed,  as  counsel  for  the  respondents  himself 
put  it  in  the  course  of  argument  (Vol.  10,  pp.  146-147): 

...  the  position  of  the  respondents  throughout  has  been  that  Mr.  Wong  is  a 
competent  teacher,  his  reviews  indicate  that,  and  we  have  never  at  any  stage  of 
this  proceeding  suggested  otherwise.  Nor  have  we  suggested  that  Mr.Logan  was 
anything  other  than  a  competent  teacher,  and  a  review  of  his  personnel  files  and 
the  evaluations  given  him  by  Mr.  Macdonald  and  others  will  indicate  that  he  has 
always  been  evaluated  as  a  competent  teacher.  They  are  both  competent  teachers. 

While  Mr.  Wotherspoon's  opinion  of  Mr.  Wong's  teaching  performance  was 
formed  by  his  own  evaluation  together  with  that  of  Mr.  Borthwick,  Mr.  Logan  was 
not  evaluated  that  year,  his  previous  teaching  performance  review  having  taken 
place  in  1986  before  Messrs.  Wotherspoon  and  Borthwick  came  to  Ottawa  Tech. 
Nevertheless,  on  such  information  as  he  had  in  that  regard  Mr.  Wotherspoon 
appears  to  have  concluded  that  these  two  teachers  were  of  equal  competence  in  the 
classroom,  unless  he  thought  that  whether  one  competent  teacher  is  better  than 
another  competent  teacher  was  irrelevant.  Thus,  not  only  does  the  relative  quality 
of  their  teaching  appear  to  have  been  given  little  if  any  weight  by  Mr. 
Wotherspoon,  but  it  would  appear  that  he  gave  no  consideration  at  all  to  "teaching 
experience",  a  separate  and  expressly  listed  major  factor. 

By  way  of  contrast,  a  number  of  former  colleagues  and  students  expressed 
the  opinion  that  Mr.  Wong  was  a  better  teacher  and  role  model  than  Mr.  Logan. 
One  of  them,  Mr.  Higgins,  when  asked  about  Mr.  Logan's  deportment,  said  that 
"sometimes  he  was  good  and  sometimes  he  was  bad."  When  questioned  further,  he 
said  that  because  of  his  "observations  on  several  mornings,  on  many  occasions  ... 
I  think  Mr.  Logan  had  a  aYinking  problem".  (Vol.  4,  p.  5.)  In  this  same  vein,  in 
reference  to  "T.G.I.F."  staff  gatherings  another  former  teacher,  Mr.  Anand,  said  that 
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"on  some  Fridays  after  school  we  would  go  to  ~  I  wouldn't  go  very  often  but 
several  of  them  ~  to  that  drinking  place,  The  Grad."  Asked  whether  Mr.  Logan 
would  be  there,  he  replied  "Well,  always,  that's  for  bloody  well  damn  sure"  (Vol. 
4,  p.  32).  I  found  particularly  significant  the  following  testimony  of  the  former 
principal,  Mr.  Macdonald,  comparing  the  teaching  of  Mr.  Wong  with  that  of  Mr. 
Logan  and  a  Mr.  MacNeill  who  also  taught  in  the  automotive  department  at  the 
time  (Vol.  2,  p.  77): 

Q.  And  how  did  the  three  teachers  compare  ...  on  teaching  ability? 

A.  Very  different  men.  Mr.  Wong,  I  think,  was  probably  the  best  of  the  auto 
mechanic  teachers  we  had.  Mr.  MacNeill  had  a  tendency  to  go  into  auto  body  and 
that  really  wasn't  what  the  school  was  set  up  to  do.  We  should  have  been  doing 
auto  mechanics.  And  Mr.  Wong  I  remember  having  a  discussion  with  Mr.  Gray, 
head  of  department,  about  what  was  going  on,  and  he  felt  that  Mr.  Wong  was 
probably  the  strongest  of  the  three  auto  mechanic  teachers  we  had,  and  I 
concurred.  I  think  Tony  gave  the  youngsters  a  good  grounding  in  Grade  1 1 . 

Q.  So  you're  saying  that  of  the  three  teachers,  including  Mr.  Logan,  that  Mr. 
Wong  was  the  best? 

A.  He  was  certainly  considered  by  his  colleagues  on  the  staff  to  be  a  strong 
teacher. 

Several  of  Mr.  Wong's  former  students  spoke  highly  of  him  as  a  teacher  and 
role  model.  In  addition  to  oral  evidence  in  that  regard,  nine  testimonial  letters  are 
to  be  found  as  part  of  an  exhibit  filed  by  the  respondents  (exhibit  10).  Three  of 
those  letters,  written  by  students  who  had  had  him  as  a  teacher  as  well,  are  highly 
critical  of  Mr.  Logan.  The  unanswered  testimony  of  one  these  former  students,  a 
third  year  apprentice  mechanic  named  Mr.  Manolakos  whom  the  respondents 
declined  to  cross-examine,  reads  in  part  as  follows  (Vol.  3,  begirming  at  p.  100): 

Q.  Can  you  tell  me  what  type  of  a  teacher  was  Mr.  Wong? 

A.  He  was  well  respected  I  think.  Everything  was  —  all  the  property,  the  school 
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property  was  well  respected  with  him,  like  all  the  tools,  all  the  machinery  and 
whatnot.  He  had  a  lot  of  his  own  things  in  there,  a  lot  of  his  own  personal 
property,  his  own  tools.  And  lots  of  homework  and  lots  of  stuff  to  do,  always.  We 
always  had  something  to  do,  we  were  never  bored  or  sitting  around. 

Q.  In  your  estimation  what  kind  of  a  teacher  was  he? 

A.  I  thought  he  was  perfect,  actually.  Out  of  the  —  that  was  my  most  interesting 
class  I've  ever  had,  in  that  school  anyways.  Like  I  say,  I  only  missed  maybe  about 
one  or  two  days  out  of  that  whole  year,  out  of  his  class  alone. 

Q.  And  you  also  attended  Mr.  Logan's  class,  is  that  right? 

A.  Yes. 

Q.  And  how  did  he  compare? 

A.  He  didn't  compare  at  all,  actually.  We  didn't  even  have  notebooks,  we  didn't 
have  no  —  we  had  maybe  five  or  ten  pages  of  notes,  which  we  just  copied  off  the 
blackboard  whatever  he  said;  and  usually  we'd  just  go  in  there  about  nine  o'clock, 
he'd  have  his  coffee  and  then  we  would  go  out  to  the  cafeteria  for  about,  I  don't 
know,  as  long  as  we  really  wanted  to,  sometimes  close  to  an  hour,  an  hour-and-a  - 
half.  There  was  about  10  of  us  going  out  there,  because  we  really  had  nothing  to 
do,  the  shop  was  empty,  tools  were  missing. 

i 

Q.  So  you're  saying  there  was  no  comparison  between  the  two? 

A.  No,  no,  not  at  all.  We  absolutely  learned  nothing  that  didn't  —  I  thought  maybe 
Grade  12  would  be,  you  know,  more  educational,  more  higher,  like  more  learning. 
But  it  turned  out  to  be  absolutely  nothing.  People  started  skipping,  you  know. 
They  didn't  even  feel  like  showing  up  to  class. 

Q.  Did  you  miss  Mr.  Wong? 

A.  Oh  yes,  yes. 

Q.  Was  he  a  good  role  model  for  you? 

A.  Yes,  I  guess  he  was,  yes.  I  kept  on  it,  like  I  was  really  interested  in  his  class 
so,  you  know,  I  kept  pursuing  what  I  wanted  to  do  ... 

Q.  And  about  Mr.  Logan,  was  there  a  lot  of  respect  for  him? 

A.  Nothing.  People  were  ~  everything  was  being  damaged,  like  there  was  no 
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respect  for  the  property  so  things  were  starting  to  get  damaged  because  people 
were  bored.  You  know,  there  was  kind  of  expensive  tools  in  there  so  people  were 
walking  away  with  them  because  he  had  no  way  of  controlling.  Mr.  Wong  actually 
made  us  sign  it  out  and  if  tools  weren't  back,  you  know,  we'd  have  to  replace 
them,  or  the  kids  would  put  some  money  together  and  replace  the  tools.  With  Mr. 
Logan  nothing  was  —  it  was  like  we  come  and  go  as  we  please,  I  don't  even  know 
how  I  passed  that  course. 

(d)  Subject  Specialization:  Flexibility 

The  element  of  "subject  specialization"  was  dealt  with  in  relation  to  the 
capacity  of  staff  members  to  teach  a  variety  of  subjects  as  the  need  might  arise. 
While  Mr.  Wotherspoon  insisted  that  he  had  taken  many  factors  into  consideration 
in  reaching  his  surplus-list  decisions,  he  conceded  that  in  the  final  analysis  "overall 
contribution"  to  the  school  (in  the  form  of  extra-curricular  activities,  it  turns  out) 
was  the  decisive  factor  in  selecting  Mr.  Wong.  Of  the  ten  teachers  declared  surplus 
that  year,  only  Mr.  Wong  was  so  identified  on  the  basis  of  comparing  one  teacher's 
extra-curricular  activity  with  that  of  another.  In  all  other  cases,  the  decisive  factor 
was  subject  flexibility.  (See  Vol.  9,  pp.  94  to  104,  and  exhibit  4B.) 

Evidently,  in  comparing  these  two  teachers  Mr.  Wotherspoon  found  the 
twenty-two  year  age  difference  between  Mr.  Wong  and  Mr.  Logan,  and  the 
substantial  difference  in  their  teaching  experience  and  in  their  seniority  (which  are 
not  the  same  thing),  to  be  irrelevant.  Finally,  no  comparison  was  made  between  the 
teaching  performances  of  the  two  men,  the  operative  principle  appearing  to  have 
been  either  that  all  competent  teachers  are  equal  in  that  respect,  or  that  degrees  of 
relative  competence  are  irrelevant.  Thus  were  the  considerations  narrowed  to  but 
two:  "subject  flexibility"  and  extra-curricular  activities. 

With  respect  to  subject  flexibility,  although  he  found  both  teachers  equally 
able  to  accommodate  course  requirements  for  the  up-coming  year,  he  said  he  would 
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have  "leaned  towards"  Mr.  Logan  on  the  long  term  because  of  his  involvement  in 
the  growing  area  of  "co-operative  education"  (Vol.  9,  pp.  60-62).  Still,  he  found 
them  so  close  in  this  respect  that  in  the  end  the  conclusive  factor  was  their  "overall 
contribution"  to  the  school  (Vol.  9,  p.  78).  And  because  Mr.  Wotherspoon  regarded 
them  as  virtually  equal  in  all  other  respects  considered  relevant  by  him,  the  "overall 
contribution"  of  Mr.  Logan  was  found  greater  than  that  of  Mr.  Wong  exclusively 
because  of  his  extra-curricular  activities. 

Since,  as  already  noted,  extra-curricular  activity  played  a  decisive  role  in 
only  one  of  the  ten  surplus  decisions  taken  that  year  (that  affecting  Mr.  Wong, 
coincidentally),  the  Commission  challenged  the  very  appropriateness  of  its  use. 
When  asked  whether  he  had  "ever  heard  of  a  decision  being  made  solely  on  the 
basis  of  extracurricular  activities"  Mr.  Gray,  a  retired  teacher  who  had  been  Mr. 
Wong's  department  head  throughout  most  of  the  latter's  career,  replied:  "No,  not  in 
my  experience.  No,  never."  (Vol  3,  pp.  169-170.)  In  the  course  of  his  testimony 
Mr.  Macdonald  ^stressed  the  discretionary  character  of  surplus-list  decisions, 
referring  to  them  more  than  once  as  "subjective  calls".  As  to  the  considerations  that 
would  influence  him  in  choosing  between  teachers  he  said  (Vol.  2,  p.  79): 

I  think  you  have  to  view  their  contribution  to  the  school.  You  know,  strong 
teaching  is  paramount,  getting  along  with  the  goals  of  the  school,  and  do  they  co- 
operate in  extracurricular;  do  they  co-operate  in  professional  development;  do  they 
act  as  role  models;  what  do  they  do.  Some  people  labour  very  quietly  away  and 
they  don't  attempt  to  draw  attention  to  themselves,  and  other  people  attempt  to  be 
very  ingratiating,  and  though  they  appear  to  be  busy  by  their  ingratiating  nature 
you  don't  necessarily  keep  them  on  staff. 

When  then  asked  whether  he  "would  make  a  teacher  surplus  solely  on  the  basis  of 
extracurricular  activities"  he  responded:  "Now  you're  asking  me  what  I  would  do. 
...  No,  not  solely  on  that  basis." 
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Of  course,  Mr.  Wotherspoon  insisted  that  he  did  not  make  his  decision  in 
favour  of  Mr.  Logan  solely  on  the  basis  of  his  extra-curricular  activity  in  the  sense 
that  his  decision  would  have  been  the  same  even  had  he  found  Mr.  Wong  superior 
in  other  relevant  respects.  According  to  the  written  procedure  this  was  one  of  the 
major  factors  to  be  considered  and  it  follows  that  if  all  else  is  equal  it  would  be 
decisive.  Thus,  once  Mr.  Wotherspoon  had  set  aside  as  irrelevant  those  factors  in 
which  Mr.  Wong  may  have  been  superior  (age,  teaching  experience,  seniority  and, 
by  all  accounts,  teaching  performance  as  well)  and,  having  found  the  two  teachers 
virtually  equal  with  respect  to  one  of  the  two  factors  he  did  consider  relevant 
(subject  flexibility),  there  remained  no  factor  to  consider  other  than  extra-curricular 
activities.  In  contrast,  it  is  arguable  that  Mr.  Macdonald's  testimony  as  a  whole 
might  well  be  taken  to  indicate  that  he  would  not  place  himself  in  the  position  of 
having  to  rely  solely  upon  the  extra-curricular  activities  of  his  teachers  in  order  to 
decide  which  of  them  should  be  declared  surplus. 

(e)  Extra-curricular  Activity 

The  scope  and  meaning  of  the  expression  "extra-curricular  activities"  was  the 
subject  of  a  great  deal  of  evidence.  However,  the  views  expressed  by  all  the 
witnesses  except  Mr.  Wotherspoon  were  to  the  same  effect  as  that  offered  by  Ms. 
Soo  Wong,  who  also  taught  at  Ottawa  Tech  during  the  time  the  complainant  (to 
whom  she  was  unrelated)  was  there.  When  asked,  "And  what  do  you  see  as  extra 
curricular  activities?"  her  response  was  (Vol.  7,  p.  92): 

I  was  never  told  officially  what  it  is,  but  I  had  always  presumed  that  it  was 
anything  that  a  teacher  did  outside  his  or  her  own  teaching  scheduled  time,  outside 
time  required  for  staff  duties,  like  supervision;  anything  that  was  not  required  by 
the  school  would  be  considered  extracurricular. 

When  asked  what  he  would  consider  to  be  extra-curricular  activities,  Mr. 
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Linttell  adopted  that  description,  which  is  clearly  wider  than  the  view  taken  by  the 
principal,  saying  (Vol.  8,  p.  32): 

I  suppose  I  like  Soo  Wong's  description  of  it  yesterday,  where  outside  of  normal 
scheduled  assignments.  It  can  include  everything  from  committee  involvement, 
coaching  —  [Q.  Anything  outside  of  the  normal  school  schedule,  is  that  what  you 
are  saying?]  Yes." 

Before  going  on  to  answer  more  specific  questions  regarding  his  own  extra- 
curricular activities,  Mr  Wong  indicated  that  he  regarded  the  time  spent  with 
students  outside  scheduled  teaching  sessions  as  the  most  valuable  kind  of  extra- 
curricular contribution.  He  said  (Vol.  5,  pp.  74-75): 

Well,  the  first  thing,  I  put  more  time  with  the  students,  because  their  direction  is 
—  I  mean,  if  you  give  the  students  their  education  you  benefit  them  directly.  I 
benefit  them  directly.  You  know,  you're  going  to  spend  time  with  them,  I  get  to 
know  them,  and  they  get  to  know  me  and  create  a  kind  of  special  relationship 
between  teacher  and  student  ...  If  you  want  to  do  a  perfect  job  you've  got  to  give 
them  extra  time,  that's  why  I  have  morning  open  for  them  to  come  in  to  work  on 
their  practical  projects,  and  in  the  afternoon  hour  I  let  them  come  in.  I  have  my 
lunch  there,  I  can  supervise  them,  because  safety  reasons,  I  have  to  be  there  when 
I  open  shop.  That's  the  time  I  put  in  too. 

At  an  earlier  point  Mr.  Wong  had  been  asked  the  question,  "What  do  you 
know  of  Mr.  Logan's  involvement  with  these  extra-curricular  activities?"  In  the 
course  of  his  reply  he  made  reference  to  Mr.  Logan's  absenting  himself  from  class 
in  order  to  pursue  other  activities,  an  alleged  proclivity  that  (as  already  seen)  was 
corroborated  by  the  evidence  of  students  and  not  rebutted  by  the  respondents.  Mr. 
Wong  said  (beginning  at  p.  72)  : 

Well,  he's  well  and  good  on  the  assembly,  I  mean  to  help  to  set  up  the  lighting 
and  put  the  microphones,  the  sound  system,  but  he's  using  the  class  time.  Every 
time  he  was  away,  because  I  was  teaching  behind,  he  was  next  room  to  me,  the 
kids  would  come  into  my  room,  "Mr.  Wong,  can  we  stay",  and  I  look  around,  you 
know,  he  only  took  a  handful  with  him,  the  rest  were  without  a  teacher.  So  I  took 
in  a  few,  because  I  knew  their  friends  were  in  my  class,  they  helped  to  work  on 
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the  project,  become  productive  rather  than  they  walk  all  over  the  place  in  the 
school.  So  I  only  can  take  in  a  few  because  for  safety  reasons,  the  room  is 
crowded  and  there's  trouble,  so  I  couldn't  take  in  the  whole  thing.  The  rest  were 
wandering  the  hallway,  outside  and  just  smoking.  So  to  me  that  is  not 
extracurricular  activities.  You  neglected  the  students  on  one  point  and  go  and  help 
the  other  side.  Well,  he's  got  credit  for  that.  I  just  wonder.  By  extracurricular, 
you're  not  at  the  expense  of  the  students.  To  me  the  students  first,  keep  them  in 
[attendance]  on  my  ability  to  teach  them.  The  quality  of  the  education,  that's 
important,  rather  than  walk  away  there.  I  mean  it's  do  some  good,  it  doesn't 
involve  the  school  time.  Anything  that  is  good  for  the  school  body.  However,  it 
is  counterproductive.  To  me  it's  a  negative  extracurricular  activity  [i.e.,  neglecting 
the  classroom  for  other  activities]. 

It  was  submitted  by  Counsel  for  the  respondents  that  the  evidence  showed 
that  Mr.  Wong  admitted  that  Mr.  Logan's  extra-curricular  contribution  had  been 
greater  than  his  even  when  measured  by  the  complainant's  own  view  as  to  what 
constituted  such  activities.  The  basis  for  this  submission  was  in  part  the  testimony 
of  Ms.  Rainone,  the  Human  Rights  investigating  officer.  In  her  summary  of  the 
Commission's  file  in  this  matter  Ms.  Rainone  had  written  (Vol.  2,  p.  31): 

The  complainant  reluctantly  admits  that  Witness  #  1  [Mr.  Logan]  may  have  been 
more  involved  than  he  in  extra-curricular  activity.  He  contends,  however,  that 
involvement  in  extra-curricular  activities  should  not  have  been  the  determining 
factor  in  selecting  surplus  teachers  as  this  was  not  a  function  in  his  job 
description. 

When  it  was  put  to  her  that  Mr.  Wong  had  thus  admitted  having  done  less 
in  this  regard  than  Mr.  Logan,  Ms.  Rainone  said  that  she  would  want  to  clarify  that 
statement:  the  "admission"  was  made  in  relation  to  the  administration's  "definition" 
of  such  activities.  The  following  rather  confusing  exchange  then  occurred  between 
the  witness  and  counsel  for  the  respondents  (pp.  31-32): 

Q.  And  you've  already  told  us  that  Mr.  Wong's  definition  of  extracurricular 
activities  included  all  of  these  other  things? 

A.  I'm  sorry,  what  other  things? 
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Q.  The  other  things  that  you  mentioned  with  respect  to  — 
A.  Yes. 

Q.  —  liaison  with  students,  so  on  and  so  forth.  And  Mr.  Wong  told  you,  with  his 
own  definition  of  extracurricular  activities  that  his  involvement  was  less  than  Mr. 
Logan's. 

A.  Okay.  [Q.  Didn't  he?]  Sure.  [Q.  Yes.]  I  would  agree. 

The  reason  I  find  that  exchange  confusing  is  that  I  could  find  nothing  in  Ms. 
Rainone's  previous  testimony  purporting  to  state  her  understanding  of  "Mr.  Wong's 
definition  of  extra-curricular  activities."  Her  only  previous  response  relative  to  Mr. 
Wong's  views  regarding  such  activities  was  not  a  statement  of  her  impression  as 
to  how  Mr.  Wong  would  define  them,  and  it  was  completely  inconsistent  with  this 
later  "admission"  she  was  led  to  make.  It  had  been  put  to  her  on  behalf  of  the 
respondents  that  it  was  their  submission  that  Mr.  Logan  had  made  a  greater  overall 
contribution  than  had  Mr.  Wong,  and  she  was  asked  whether  she  had  any 
information  to  the  contrary.  She  replied  (at  p.  29)  as  follows: 

A.  Well,  yes.  Not  to  the  contrary.  However,  how  the  school  viewed  extracurricular 
activities  may  have  been  differing  from  Mr.  Wong,  who  thought  he  was 
contributing  to  the  school  by  his  assistance  to  racial  minority  students,  was  not 
considered  extracurricular  by  the  school  board  or  by  the  school,  and  he  did  not, 
in  his  view,  weigh  his  extracurricular  activities  as  less  than  those  of  Mr.  Logan. 
However,  Mr.  Logan's  extracurricular  activities  may  have  been  more  recognizable 
or  visible  to  the  board  or  to  the  school. 

Q.  Now,  you  say  that  Mr.  Wong  was  of  the  view  that  he  did  more  in  the  way  of 
extracurricular  activities  than  Mr.  Logan? 

A.  I  wouldn't  say  that  he  said  more  at  any  time,  rather  than  he  felt  it  wasn't  less. 


Even  if  her  response  to  the  questions  regarding  Mr.  Wong's  perception  of  the 
relative  value  of  their  extra-curricular  activities  was  not  (as  I  suspect)  the  result  of 
confusion,  her  impression  of  what  she  was  told  in  1991  cannot  be  construed  as  an 
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admission  by  Mr.  Wong  that  he  recognized  Mr.  Logan's  superiority  in  that  area  of 
endeavour.  However,  in  support  of  this  submission  counsel  for  the  respondent 
referred  to  the  following  testimony  of  the  complainant  (Vol.  6,  pp.  81-82): 

Q.  ...  Do  you  remember  telling  Ms.  Rainone  that  Mr.  Logan's  involvement  in 
extracurricular  activities  was  greater  than  yours? 

A.  I  told  him  maybe.  Maybe,  you  know.  Maybe.  I  wasn't  certain.  Maybe. 

Q.  You're  prepared  to  admit  it  may  be  greater  than  yours,  or  may  have  been 
greater  than  yours? 

A.  Maybe. 

It  is  clear  from  his  evidence  as  a  whole,  and  from  Ms.  Rainone's  as  well,  that 
this  exchange  is  not  an  admission  of  anything,  but  is  simply  indicative  of  Mr. 
Wong's  uncertainty  as  to  whether,  having  regard  to  the  administration's  priorities, 
Mr.  Logan  had  done  more  in  the  area  of  extra-curricular  activities.  In  any  case,  the 
issue  addressed  by  this  evidence  is  not  what  the  complainant  believed  or  admitted, 
but  which  of  them  in  fact  contributed  more,  in  which  regard  Mr.  Wong's  alleged 
admission  would  not  constitute  conclusive  proof.  More  importantly,  the  questions 
of  substance  relating  to  such  activities  require  me  to  decide  not  which  of  them  in 
fact  made  the  greater  contribution  but  whether  there  was  a  failure  to  fairly  assess 
Mr.  Wong's  extra-curricular  activities  and,  if  so,  whether  that  failure  affected  his 
right  to  equal  treatment  in  employment  without  racial  or  ethnic  discrimination. 

It  remains  to  examine  the  evidence  not  only  as  to  what  the  extra-curricular 
activities  of  these  two  teachers  in  fact  was,  but  as  to  what  Mr.  Wotherspoon 
understood  them  to  be  at  the  time  he  made  his  decision.  In  the  course  of  argument 
counsel  for  the  respondents  enumerated  as  follows  the  extra-curricular  activities  of 
Mr.  Wong  that  he  felt  to  be  disclosed  by  the  most  favourable  view  of  the  evidence 
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(Vol.  10,  p.  173-4): 

We  have  for  Mr.  Wong  that  he  supervised  6  to  15  students  in  the  weight 
room  one  lunch  period  per  week;  that  he  assisted  in  coaching  less  than  six 
students  in  the  long  jump  and  high  jump  for  two  to  three  weeks  in  the  spring  from 
1981  to  1988  inclusive;  that  in  1981  and  1982  Wong,  prior  to  Mr.  Wotherspoon 
arriving  on  the  scene,  he  supervised  skating  on  the  Rideau  Canal;  in  1983,  again 
before  Mr.  Wotherspoon's  arrival,  he  supervised  skiing  at  Camp  Fortune;  he  and 
his  wife,  I  think  she  should  be  given  equal  credit  for  this,  not  that  anything  much 
hangs  on  it,  made  a  cake  for  the  winter  carnival  as  part  of  the  fundraising  activity 
each  year  from  1976  to  1989;  he  was  chairman  of  the  Texpo  committee  in  1982, 
again  prior  to  Mr.  Wotherspoon's  arriving;  he  opened  his  class  for  his  students 
before  school  and  at  lunch;  he  assisted  in  the  orientation  program;  and  he 
participated  in  the  mini-course  days. 

In  the  written  submission  accompanying  his  oral  argument  counsel  for  the 
respondents  listed  Mr.  Logan's  extra-curricular  contributions  as  follows: 

Participated  in  the  activities  of  and  was  a  member  of  the  Executive  of  the  G  Level 
Committee;  assisted  in  the  Retention  and  the  Mentoring  Programs  both  at  the 
OTHS  level  and  at  the  board  level  where  he  assisted  in  presentations  to  other 
school  boards;  assisted  in  the  Grade  9  orientation  program;  supervised  the  stage 
crew;  organized  a  drinking  and  driving  display;  [was]  involved  with  student 
projects  such  as  involving  the  media  centre  and  having  the  students  take  pictures 
of  transportation  related  projects;  went  on  field  trips  with  his  students;  offered 
ideas  with  respect  to  the  future  of  OTHS  such  as  an  association  with  the  Adult 
High  School;  worked  on  the  Save  A  Credit  Program;  worked  with  students 
building  a  snow  sculpture  at  Dow's  lake  during  Winterlude  one  year;  assisted  Mr. 
Murphy  [a  vice-pnncipal]  with  the  Canadian  Vocational  Association  conference 
and  during  this  period  spent  time  discussing  what  could  be  done  to  enhance  the 
image  of  OTHS  and  generating  a  greater  student  population;  assisted  with  co-op 
education  placement  officer. 

My  review  of  the  evidence  indicates  that  these  listings  of  the  extra-curricular 
activities  claimed  to  have  been  done  by  these  two  teachers  are  fairly  accurate,  if 
somewhat  incomplete  and  editorialized.  For  instance,  there  was  evidence  that  Mr. 
Wong  was  involved  with  the  students  in  an  extra-curricular  way  in  photography 
(Vol.  2,  p.  134)  and,  to  the  extent  that  it  may  be  relevant,  many  of  Mr.  Logan's 


activities  also  occurred  before  Mr.  Wotherspoon's  arrival  at  Ottawa  Tech. 
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Considerable  evidence  was  elicited  from  Mr.  Murphy,  the  vice-principal  with  whom 
Mr.  Wotherspoon  consulted,  as  to  the  relative  value  of  these  contributions.  He 
spoke  to  the  importance  in  his  view  of  the  committee  work  that  Mr.  Logan  engaged 
in,  particularly  in  connection  with  the  so-called  "G  Level  Committee"  of  which 
they  were  both  members. 

In  the  submission  of  the  Commission,  one  of  the  most  important  extra- 
curricular contributions  made  by  Mr.  Wong  was  staying  in  his  classroom  through 
the  noon  hours  in  order  to  supervise  his  students  whom  he  allowed  to  work  on 
special  projects.  However,  that  was  regarded  by  Mr.  Wotherspoon  not  as  an  extra- 
curricular activity  but  as  part  of  his  normal  workload  known  as  the  "help  period 
requirement"  (Vol.  9,  p.  109).  He  said  that  if  teachers  were  not  available  for  the 
help  period  he  "would  speak  to  them  and  advise  them  that  that  was  part  of  their 
responsibilities  to  be  available"  (Vol.  9,  p.  124).  Are  we  to  assume,  then,  that  Mr. 
Wong's  help  periods  (unlike  anyone  else's)  were  scheduled  during  his  lunch  break? 
And  are  we  to -"assume  that  this  help  period  requirement  may  be  disregarded  in 
order  to  engage  in  some  non-mandatory  endeavour  such  as  Mr.  Wong's  supervision 
of  the  weight  room  at  noon,  an  admittedly  "extra-curricular"  activity  to  which  the 
principal  did  not  object? 

Contrary  to  this  view,  Mr.  Borthwick  said  that,  whereas  Mr.  Wong  "was 
always  there  the  prescribed  20  minutes  before  class,  and  half  an  hour  after  class  for 
the  help  period",  he  was  not  often  in  his  class  during  the  lunch  hour  "because  he 
was  either  in  the  weight  room  or  in  the  lunch  room  with  the  rest  of  us".  (See  Vol. 
8,  p.  60.)  Thus,  according  to  the  department  head  the  "help  period"  does  not 
coincide  with  the  lunch  hour,  nor  does  the  practice  of  keeping  a  classroom  open 
for  students  at  noon  fall  within  the  normal  workload  under  the  rubric  "help  period". 


(It  should  be  noted,  however,  that  Mr.  Borthwick's  evidence  was  at  odds  with  that 
of  everyone  else  regarding  the  extent  to  which  Mr.  Wong  kept  his  class  open  at 
noon.)  Clearly,  the  former  principal,  Mr.  Macdonald,  regarded  Mr.  Wong's  opening 
of  his  class  at  noon  not  only  as  extra-curricular  but  as  exceptional.  During  his 
examination-in-chief  he  was  asked,  "Was  Mr.  Wong  involved  in  extracurricular 
activities  to  your  knowledge?"  He  replied  (Vol.  2,  p.  81): 

I  think  what  you  noticed  Mr.  Wong  doing  was  eating  his  lunch  in  his  room 
so  the  kids  would  work  in  the  classroom  on  their  tasks;  being  available.  Tony 
would  also,  I  think,  be  involved  in  the  weight  room.  I  can't  recall  if  he  did  track 
and  field  or  rugby,  I  can't  —  that's  too  long  ago,  I  can't  recall  that,  and  it  would 
only  be  guessing. 

Then,  this  exchange  occurred  during  the  cross-examination  of  Mr.  Macdonald  (at 
pp.  91-2): 

Q.  Now,  I  take  it  that  Mr.  Wong  wasn't  the  only  teacher  that  ever  kept  his 
classroom  open  during  the  lunch  period  so  the  kids  could  work  on  their  projects 
and  so  on?  That's  a  fairly  typical  ...  as  I  recall,  in  my  day  at  least,  there  was  a 
fairly  wide  number  of  teachers  that  would  make  themselves  available  to  the 
students  before  class,  during  lunch,  after  class,  they  perhaps  saw  it  as  part  of  their 
job,  and  I  assume  Mr.  Wong  is  no  exception. 

A.  Well,  unfortunately,  in  this  day  and  age  he  would  be  an  exception.  There  has 
been  an  atrophication  of  that  attitude  of  service. 

Assuming  their  extra-curricular  activities  to  have  been  in  fact  as  described 
by  counsel  for  the  respondents,  most  of  them  were  identified  after  the  decision  was 
made  to  place  Mr.  Wong  rather  than  Mr.  Logan  on  the  surplus  list,  ostensibly 
because  the  tetter's  contribution  in  that  regard  was  greater.  The  comparison  the 
respondents  seek  now  to  make  is  based  on  hindsight.  But,  if  the  decision  was 
untenable  when  made  having  regard  to  the  information  then  relied  on,  any  inference 
of  disCTimination  to  which  that  might  lead  would  not  be  rebutted  by  the  belated 
gathering  of  information  in  order  to  justify  it  ex  post  facto. 
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As  to  those  activities  of  which  Mr.  Wotherspoon  was  aware,  it  is  not  clear 
whether  he  weighed  them  in  terms  of  quantity  or  of  quality.  He  said  that  Mr. 
Logan's  contribution  was  not  "more  important"  than  Mr.  Wong's,  but  that  it  was 
"greater  in  that  he  did  more."  (Vol.  2,  p.  85).  In  any  event,  his  evidence  shows  that 
he  was  simply  not  aware  of  the  full  range  of  Mr.  Wong's  activities,  let  alone  of 
their  potential  importance  both  generally  and  in  the  particular  context  of  a  school 
having  a  high  percentage  of  Asian  and  other  visible  minority  students.  During 
examination-in-chief  (at  pp.  62-63)  he  said: 

Mr.  Wong  was  involved  in  supervising  the  weight  room  one  hour  a  week,  I  don't 
know  whether  it  was  the  entire  year  or  one  semester;  that  Mr.  Wong  had 
participated  in  such  things  as  our  mini-course  days  [and]  our  orientation  program 
for  Grade  9  students. 

After  repeating  this  under  cross-examination  (p.  83).  Mr.  Wotherspoon  was 
later  referred  to  the  complainant's  Teaching  Performance  Review  signed  by  him  on 
June  20,  1989  (exhibit  26,  tab  13)  where,  under  the  heading  "Contribution  to  Total 
School  Life",  if  was  noted  simply  and  solely  that  "Mr.  Wong  assisted  by 
supervising  the  weight  room".  The  following  exchange  then  occurred  (at  p.  87): 

Q.  Is  that  all  you  were  aware  of? 

A.  That's  the  only  extracurricular  activity  I  was  aware  of  ...  at  that  time. 

Q.  But  in  your  examination-in-chief  you  mentioned  mini-course  days  and 
orientation  Grade  9.  You  were  aware  of  those? 

A.  Yes,  but  both  of  those  were  activities  that  took  place  during  the  school  day,  it 
was  part  of  their  teaching  day  to  do  the  mini-course  ...  and  the  same  would  apply 
to  the  orientation  day  ..  it  was  part  of  the  job. 

Thus,  although  in  his  additional  written  submissions  presented  at  the  outset 
of  argument,  counsel  for  the  respondents  referred  to  Mr.  Wong's  mini-course  and 
orientation  day  participation  as  the  extracurricular  activities  that  had  been  taken  into 
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account,  in  fact  Mr.  Wotherspoon  was  either  unaware  of  them  or  did  not  regard 
them  as  extra-curricular  when  making  his  decision.  Both  Mr.  Wotherspoon  and 
Mr.  Murphy,  the  vice-principal  upon  whose  advice  much  reliance  appears  to  have 
been  placed,  acknowledged  that  they  knew  Mr.  Logan  better  than  they  knew  Mr. 
Wong.  (See  Vol.  9,  pp.  89-90,  and  Vol.  8,  pp.  128-129).  There  was  considerable 
evidence  about  the  so-called  T.G.I.F.  sessions  attended  by  many  of  the  teachers. 
This  form  of  socialization  was  one  with  which  Mr.  Wong  was  uncomfortable,  a 
commonplace  reaction  of  Chinese  immigrants  according  to  expert  evidence  dealing 
with  their  acculturation  in  Canada.  Mr.  Murphy,  whose  contact  with  Mr.  Wong  was 
admittedly  minimal,  said  he  knew  Mr.  Logan  very  well  and  he  acknowledged  that 
he  and  Mr.  Logan  attended  these  "Thank  God  It's  Friday"  sessions  along  with  other 
staff  members.  He  could  not  recall  ever  seeing  Mr.  Wong  at  these  sessions.  (Vol. 
8,  pp.  129-130.)  Thus,  in  the  final  analysis,  the  respondents'  submission  appears  to 
be  that  the  better  known  Mr.  Logan  was  favoured  over  Mr.  Wong  simply  and 
solely  because,  he  was  perceived  to  have  contributed  more  in  the  area  of  extra- 
curricular activities  than  had  the  complainant  the  extent  of  whose  contributions  the 
administration  was  unaware  of  and  did  not  bother  to  ascertain. 

Before  turning  to  the  question  as  to  what  other  factors  were  or  ought  to  have 
been  considered  in  reaching  the  decision  to  list  Mr.  Wong  as  surplus,  I  would  stress 
that  the  overwhelming  weight  of  the  evidence  was  that  his  keeping  his  classroom 
open  to  students  at  noon  was  not  a  scheduled  activity.  Mr.  Wotherspoon's 
classification  of  this  generous  practice  as  simply  a  part  of  the  complainant's  regular 
curricular  duties  strikes  me  as  a  self-serving  rationalization  which,  if  it  were  really 
accurate,  might  raise  questions  as  to  why  Mr.  Wong  was  the  only  person  required 
to  provide  a  "help  period"  during  his  own  lunch  hour. 
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(f)  Other  Factors 

Having  completed  my  review  of  the  evidence  regarding  the  listed  factors  to 
which  Mr.  Wotherspoon  says  he  gave  consideration,  it  remains  to  examine  the 
evidence  relating  to  unlisted  factors  to  which  he  admittedly  gave  no  consideration. 
That  evidence  discloses  that  transfer  decisions  are  to  be  made  by  principals  in 
accordance  with  their  own  best  judgment,  it  being  equally  clear  that  such  judgment 
must  not  be  exercised  arbitrarily.  Relevant  and  objective  criteria  are  to  be 
formulated  and  applied.  In  its  written  transfer  procedures  the  OBE  requires  these 
decisions  to  be  made  with  a  view  to  preserving  "the  best  balance  of  staff'  and 
stipulates  that  "such  factors  as  [those  listed]  are  the  major  elements  to  be  used  for 
this  purpose."  While  it  seems  clear  that  those  factors,  or  "elements",  identified  by 
the  OBE  as  being  of  major  importance  must  be  taken  into  account,  its  directive 
requires  the  application  of  other  considerations  that  might  affect  the  best  balance 
of  staff,  particularly  those  that  are  "such  as"  the  ones  listed.  According  to  his 
testimony  no  such  other  considerations  figured  in  Mr.  Wotherspoon's  thinking.  But 
should  they  have?  Was  there  any  other  major  element  "such  as"  the  ones  listed  that 
ought  to  have  been  taken  into  account  in  order  to  comply  with  the  terms  of  the 
directive?  Are  not  race  and  ethnic  origin  factors  "such  as"  the  traditional  human 
rights  considerations  of  age  and  sex  (male-to-female  ratios)? 

Although  no  statistics  were  kept  in  that  regard,  Mr.  Wotherspoon's  evidence 
was  that  25%  to  30%  of  the  students  attending  Ottawa  Tech  were  members  of 
visible  minorities,  an  estimate  that  was  supported  by  the  evidence  of  several  other 
witnesses.  Of  the  fifty  teachers  on  staff  in  1988-89,  three  or  four  (the  evidence  is 
not  clear  on  this)  belonged  to  a  visible  minority  group.  A  high  percentage  of 
students  was  Asian,  many  being  newly  arrived  immigrants  or  refugees  with  scant 
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English-language  ability  whose  transition  at  Ottawa  Tech  was  eased  by  being  able 
to  converse  with  Mr.  Wong  in  a  common  Asian  tongue.  (See  his  evidence  in  Vol. 
5,  pp.  101-103;  and  see  the  testimony  of  Lok-Ping  Ng  in  Vol.  3.)  Indeed,  Mr. 
Wotherspoon  was  aware  that  the  complainant  was  something  of  a  "role  model"  for 
these  students  (Vol.  9,  pp.  84-85): 

Q.  I  take  it  then  that  you  did  not  discuss  [with  Mr.  Wong]  his  contribution  as  a 
role  model  to  visible  minority  students  there? 

A.  I  don't  recall  us  discussing  that. 

Q.  Did  you  know  of  his  contribution  in  that  area? 

A.  Well,  I  knew  that  Mr.  Wong,  being  from  a  visible  minority  group,  and  some 
of  his  students  also  being  from  visible  minority  groups,  that  he  was,  by  the  very 
fact,  was  a  role  model  for  those  students. 

Faced  with  the  necessity  of  reducing  the  teaching  staff  by  declaring  several 
of  its  members  surplus,  Mr.  Wotherspoon  showed  no  awareness  of  any  need  to 
accommodate  the  visible  minority  population  of  his  school.  A  "balance  of  staff' 
that  was  already  bad  from  the  perspective  of  the  visible  minority  population  was 
considerably  worsened  by  his  decision  to  declare  both  Mr.  Wong  and  Mr.  Banerjee 
surplus,  leaving  only  one  or  two  such  teachers  in  a  school  over  a  quarter  of  whose 
students  were  visible  minority  members.  (Whether  such  a  "need"  could  be 
legitimately  accommodated  by  decisions  made  in  favour  of  persons  solely  because 
they  were  members  of  a  racial  minority  is  a  separate  question  to  which  I  will  come 
presently.)  Counsel  for  the  Commission  (who  later  argued  that  this  very  neglect 
bespeaks  disciimination)  drew  to  Mr.  Wotherspoon's  attention  that  the  stated 
objective  of  the  transfer  procedures  was  to  "preserve  the  best  balance  of  staff'.  She 
then  engaged  him  in  a  series  of  questions  and  answers  that  seems  to  indicate  a 
degree  of  msensitivity  on  his  part  to  the  visible  minority  issue,  and  that  conveys 
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a  sense  of  evasiveness  (Vol.  9  p.  107-109): 

Q.  Do  you  consider  retaining  visible  minority  teachers  as  important  in  preserving 
a  balance? 

A.  Given  the  fact  that  we're  not  dealing  with  a  situation  where  we  were  talking 
about  redundancy,  where  a  person  would  not  be  employed  by  the  Board,  I  did  not 
—  I  did  not  consider  that  balance  of  staff  in  that  situation  would  include  visible 
minority  consideration. 

Q.  But,  Mr.  Wotherspoon,  with  all  respect,  this  transfer  procedure  relates  to  the 
school  and  not  to  the  Board,  so  why  would  you  consider  the  Board-wide  effect 
when  we're  talking  about  the  transfer  withm  the  school?  I'm  sure  they're  talking 
here  about  the  best  balance  of  staff  with  the  school. 

A.  Yes,  it  is. 

Q.  Is  that  correct? 

A.  That's  correct. 

Q.  Do  you  consider  that  important  in  dealing  with  your  staff  at  your  school? 
A.  Consider  what  important? 

Q.  Maintaining  a  balance  with  respect  to  visible  minority  teachers  and  retention 
of  visible  minority  teachers  on  your  staff? 

A.  In  the  question  of  Mr.  Wong  being  declared  surplus  I  did  not  consider  balance 
of  staff  with  respect  to  visible  minorities. 

Q.  Did  you  consider  the  effect  it  would  have  on  the  students? 

A.  The  effect  that  what  would  have? 

Q.  What  effect  it  would  have  on  visible  minority  students,  or  on  the  population 
as  a  whole  within  the  school,  to  lose  a  visible  minority  member  of  staff? 

A.  I  did  not  think  of  it  in  general  terms,  I  felt  that  the  impact  on  the  school  would 
be  less  negative  by  declaring  Mr.  Wong  surplus  than  it  would  have  been  declaring 
Mr.  Logan  surplus. 

Q.  Did  you  consider  the  extracurricular  activities  that  Mr.  Wong  participated  in 
with  respect  to  visible  minority  students? 
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A.  My  understanding  of  his  involvement  with  visible  minority  students  were 
directly  connected  to  his  work  as  a  classroom  teacher  in  allowing  them  to  be  in 
the  shop  at  lunch  hour  from  time  to  time  to  work  on  their  projects,  and  I  consider 
that  part  of  the  responsibilities  of  a  classroom  teacher  to  provide  help  to  their 
particular  students. 

This  last  answer  in  particular  suggests  a  failure  to  appreciate  the  nature  of 
the  issue  and  shows  the  extent  to  which  considerations  other  than  extra-curricular 
activities  were  ignored.  Even  if  it  were  accurate,  the  observation  that  Mr.  Wong's 
involvement  with  visible  minority  students  was  directly  connected  only  to  his  work 
in  the  classroom  misses  the  point.  It  is  not  a  question  simply  as  to  whether  Mr. 
Wong's  contribution  to  the  welfare  of  visible  minority  students  was  extra-curricular, 
but  whether  it  was  important  to  the  life  of  a'  school  twenty-five  to  thirty  percent  of 
whose  students  were  members  of  that  class.  Either  such  a  contribution  is  relevant 
to  one's  "overall  contribution"  to  the  school,  or  it  is  not.  If  it  is,  then  whether  made 
in  the  context  of  extra-curricular  activities  or  in  some  other  setting  is  immaterial. 
And  surely  it  is  beyond  question  that  such  activity  redounds  to  the  good  of  the 
institution  and  ought  to  be  taken  into  account  as  part  of  one's  overall  contribution. 
As  to  the  importance  of  such  contributions,  I  found  most  significant  the  evidence 
of  Dr.  A.  Ijaz,  the  Supervisor  for  Race  and  Ethnic  Relations  of  the  North  York 
Board  of  Education,  who  was  accepted  as  an  expert  witness  with  respect  to 
education  and  educational  psychology.  In  the  course  of  a  very  lengthy  response  to 
a  question  "about  the  importance  of  having  visible  minority  staff  members"  he 
stated  (Vol.  3,  pp.  132-133): 

To  me,  I  believe  it's  important  that  we  have  a  multicultural-multiracial 
teaching  force  if  we  are  going  to  model  things  for  our  students,  and  that's  again 
an  extension  of  that  curriculum.  Who  we  put  in  front  of  our  students  is  just  as 
important  as  the  textbooks  or  learning  material  we  provide  for  them. 

Some  of  the  research  tells  us  that  racial  minority  students  do  not  feel  very 
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confident  of  their  experiences  they  have  in  the  school  system  because  they  don't 
see  themselves  reflected  in  what  they  leam  or  what  is  taught,  and  also  who 
teaches  them. 

So  in  my  opinion  it's  important  on  two  accounts:  first,  to  have  a  diversified 
work-force  in  a  place  for  students  will  do  two  things.  If  they're  able  to  identify  the 
person  or  persons  teaching  is  of  the  same  culture  or  racial  background  that 
validates  them;  they  could  provide  a  role  model  for  them.  But  not  just  for  racial 
minority.  I  believe  it's  just  as  important  for  all  students  to  experience  a  variety  of 
role  models  in  the  educational  system. 

Dr.  Ijaz  went  on  to  say  that  the  result  of  not  having  a  multicultural- 
multiracial  staff  is  to  send  out  two  messages  (at  p.  134): 

...  generally  speaking  racial  minorities  will  see  themselves  not  represented,  not 
validated,  and  perhaps  diminished  [whereas]  the  other  part  of  the  cultural  or  racial 
community,  which  happens  to  be  white  [will  see  themselves  as]  more  important 
and  that's  what  really  counts,  and  that  gives  students  a  false  sense  of  superiority 
about  who  they  are,  about  their  own  identity.  And  I  believe  that  has  an  impact 
how  they  interact  with  each  other  across  cultural  or  racial  lines. 

Of  course,  this  aspect  of  Dr.  Ijaz's  testimony  is  more  relevant  to  questions 
of  employment  equity  and  to  affirmative  action  programmes  established  under  s.14 
of  the  Code.  The  purpose  of  that  section  being  to  excuse  what  would  otherwise 
contravene  the  Code,  surely  school  administrators  sensitive  to  the  obvious  needs 
of  a  large  segment  of  the  student  body  would  put  such  a  programme  into  place;  but 
the  failure  to  do  so  does  not  constitute  unlawful  discrimination.  In  any  case, 
Mr.Wotherspoon's  apparent  lack  of  concern  about  such  matters  seems  to  have  been 
shared  by  the  OBE  itself,  as  can  be  seen  from  the  testimony  of  Mr.  Linttell.  During 
examination-in-chief  that  witness's  attention  was  drawn  to  a  committee  established 
by  the  OBE  called  the  "Employee  Equity  Advisory  Committee",  the  membership 
of  which  included  in  1987  two  representatives  each  from  the  "Status  of  Women 
Committee"  and  the  "Multiculturalism  Committee".  (See  exhibit  43,  which  is  a 


booklet  entitled  "Inside  the  OBE",  and  exhibit  26,  tab  10.  Incidentally,  it  may  be 
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noted  that  an  examination  of  the  list  of  OBE  "advisory  committees"  found  in  the 
booklet  reveals  that  the  "Status  of  Women  Committee"  and  "Multicuituralism 
Committee"  are  not  external  organizations,  but  simply  other  advisory  committees 
established  by  the  OBE.)  This  committee's  terms  of  reference  were:  "a)  To  review 
Board  policy  and  practise  with  respect  to  hiring  and  promotion;  b)  To  conduct 
research  as  needed  to  determine  extent  of  compliance  with  the  Ontario  Human 
Rights  Code;  c)  To  recommend  changes  to  ensure  compliance."  Mr.  Lmttell  was 
then  asked  whether  this  committee  had  ever  made  any  recommendations  with 
respect  to  the  surplus  policies  and  procedures  of  the  Ottawa  Board  of  Education. 
His  answer  was  "No,  not  to  my  knowledge." 

As  that  was  the  extent  of  the  examination-in-chief  for  the  respondents 
regarding  this  "advisory  committee",  drawing  attention  to  its  existence  must  have 
been  meant  to  indicate  the  OBE's  righteous  concern  about  human  rights;  and  the 
implication  of  the  question  and  answer  must  be  that,  since  a  committee 
representative  of  women  and  racial  minorities  that  had  been  set  up  to  ensure 
compliance  with  the  Code  had  seen  no  need  to  amend  or  replace  the  transfer 
procedures  there  could  be  nothing  wrong  with  them  in  that  respect. 

A  quite  different  picture  emerged  from  this  witness's  responses  to  the 
questioning  of  counsel  for  the  Commission.  That  testimony  suggests  indifference 
on  the  part  both  of  the  OBE  and  its  so-called  advisory  committee  in  respect  of 
matters  of  race  and  ethnic  origin.  As  that  which  Mr.  Linttell  is  called  upon  to  co- 
ordinate is  "employee  relations"  one  would  expect  his  area  of  concern  to  be 
virtually  co-extensive  with  that  of  an  "employment  equity  advisory  committee"  that 
"reviews  Board  policy  and  practice  with  respect  to  hiring  and  promoting  and 
recommends  changes  to  ensure  compliance  with  the  intent  and  spirit  of  employment 
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equity."  However,  Mr.  Linttell,  who  seemed  confused  and  uncertain  in  that  regard, 
ventured  the  view  that  (despite  there  being  nothing  in  its  written  mandate  to  that 
effect)  this  committee  was  concerned  with  student  programmes  and  the  curriculum. 
Although  he  thought  it  to  be  the  purpose  of  that  committee  to  make 
recommendations  regarding  the  curriculum  he  was  unable  to  say  whether  in  fact  it 
had  ever  made  any.  But  he  did  say  that  it  had  never  to  his  knowledge  looked  at 
anything  affecting  his  area  (i.e.  the  express  area  of  its  mandate),  adding  that  "if 
they  did  nothing  came  out  of  it." 

In  response  to  questions  regarding  visible  minorities  Mr.  Linttell  said  that  the 
OBE  keeps  no  information  with  respect  to  this  segment  of  its  population  because 
"We  haven't  been  required  to  and  we  haven't  done  it."  Neither  the  Board  nor  its 
advisory  committee  knows  how  many  visible  minority  teachers  or  students  they 
have  in  their  system.  They  do  not  know  when  or  if  that  population  increases  or 
decreases,  or  the  extent  to  which  such  teachers  are  transferred  within  the  system. 
Apparently,  assuming  that  it  did  in  fact  "conduct  research  as  needed  to  determine 
the  extent  of  compliance  with  the  Ontario  Human  Rights  Code",  the  advisory 
committee  did  not  consider  such  information  to  be  pertinent  even  in  the  context  of 
s.14  of  the  Code.  Nevertheless,  Mr.  Linttell  seems  to  agree  that  the  effect  that 
transfer  decisions  may  have  upon  the  visible  minority  population  of  a  school  is  a 
matter  that  ought  to  be  "looked  at"  when  making  such  decisions.  The  relevant  parts 
of  the  transcript  in  that  regard  are  as  follows  (Vol.  8,  pp.  39  to  42): 

Q.  And  does  that  [deciding  who  will  be  made  surplus  to  the  school]  involve 
looking  at  the  mix  of  visible  minority  teachers  in  the  school? 

A.  Yes.  Well,  the  answer  would  be  yes,  [the  principals  would]look  at  everything 
within  the  school  ... 

Q.  So  you're  saying  that  looking  at  the  mix  of  visible  minority  students  and 
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teachers  is  part  of  this  transfer  procedure? 

A.  It's  not  expressed  in  the  transfer  procedure,  it's  certainly  —  it's  a  factor  like  any 
other  factor  that  could  be  considered  by  the  principals  in  making  their  decisions 
on  how  they're  going  to  staff  their  school. 

Q.  But  it's  not  important  enough  to  place  in  the  transfer  policy? 

A.  I  certainly  wouldn't  word  it  that  way.  It  was  not  mentioned  in  the  transfer 
policy  as  a  consideration  area,  but  it's  not  mutually  exclusive  though. 

Q.  And  why  is  that? 

A.  I  suppose  in  the  late  '70s  [when  the  procedure  was  written]  it  wasn't  a  major 
issue  that  we  were  considering  at  the  time. 

Q.  So  in  the  late  70s  nobody  would  have  considered  visible  minority  mix,  is  that 
what  your'e  saying? 

A.  No,  I'm  not  saying  that,  I'm  just  saying  it  was  not  a  major  issue  or  it  certainly 
did  not  have  the  profile  then  that  it  has  now  with  respect  to  making  up  procedures. 

While  Dr.  Ijaz's  evidence  makes  clear  the  desirability  and  social  significance 
of  attaining  a  balance  amongst  a  teaching  staff  that  reflects  the  racial  mix  either  of 
the  local  community  or  of  the  student  population  of  the  school,  employment 
decisions  made  on  the  basis  of  race  or  ethnic  origin  run  counter  to  the  Code  unless 
protected  by  s.14  (or  required  by  the  Employment  Equity  Act,  S.O.  1993,  c.  35, 
once  it  is  proclaimed).  The  failure  to  establish  an  affirmative  action  programme  is 
not  a  contravention  of  the  Code,  and  the  complaint  before  me  is  not  as  to 
employment  equity  but  as  to  the  infringement  of  rights  under  the  Code. 
Nevertheless,  in  assessing  the  relative  value  of  a  teacher's  contribution  to  his  or  her 
school,  it  would  seem  rather  important  to  consider  that  teacher's  contribution  to  the 
welfare  of  a  particular  group  of  students.  Thus,  while  I  do  not  regard  the  failure  to 
take  into  account  Mr.  Wong's  efforts  on  behalf  of  visible  minority  students  at 
Ottawa  Tech  as  being  unlawfully  discriminatory  per  se,  the  evidence  in  this  regard 
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is  relevant  to  the  question  whether  the  decision  to  declare  him  surplus  to  the  needs 
of  the  school  was  so  objectively  untenable  as  to  raise  an  inference  of 
discrimination.  It  also  indicates  an  attitude  which,  being  at  least  one  of  indifference 
towards  racial  minorities,  is  not  inconsistent  with  such  an  inference. 

Conclusions  Regarding  Direct  Discrimination 

While  convinced  by  my  review  of  the  evidence  that  Mr.  Wotherspoon  did 
not  select  the  right  person  to  place  on  the  surplus  list,  I  remain  mindful  of  O'Leary 
J.'s  stricture  in  Quereshi  (supra,  at  p.  D/246)  that: 

It  is  not  the  task  of  the  Board  of  Inquiry  to  make  an  objective  finding  as  to 
whether  the  best  teacher  was  hired,  but  only  to  decide  whether  Dr.  Quereshi  was 
denied  the  job  because  of  his  place  of  origin  or  ethnic  origin. 

However,  as  indicated  previously,  I  do  not  read  this  admonition  as  precluding  an 
examination  of  evidence  relating  to  the  correctness  of  an  impugned  decision  for  the 
purpose  of  determining  whether  an  inference  of  discrimination  ought  to  be  drawn 
from  circumstances  which  must  include  the  character  of  that  decision.  In  my  view, 
not  only  is  the  principle  of  law  embodied  in  the  following  statement  found  in  the 
dissenting  judgment  of  Campbell  J.  in  Quereshi  (at  D/248)  consistent  with  the 
relevant  jurisprudence,  but  it  is  not  inconsistent  with  the  majority  decision  in  that 
case: 

In  light  of  the  fundamental  flaws  in  the  hiring  process  and  the  clearly 
superior  qualifications  of  Dr.  Quereshi  it  was  open  to  the  tribunal  to  examine  all 
the  evidence  to  determine  whether  discrimination,  within  the  meaning  of  s.4  and 
s.8  caused  or  contributed  to  the  objectively  inexplicable  decision  to  hire  the  less 
qualified  Margaret  over  the  better  qualified  Dr.  Quereshi. 

In  Quereshi,  the  complainant's  cultural  background  had  inhibited  him  in  the 
course  of  a  job  interview  from  exhibiting  enthusiasm  for  teaching  and  an  ability  to 
motivate  students.  The  board  of  inquiry  found  that  it  was  in  consequence  of  this 
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that  a  candidate  considerably  less  qualified  was  preferred.  Although,  in  the  view 
of  the  Divisional  Court  of  Ontario,  no  issue  of  systemic  or  adverse  effect 
discrimination  had  been  raised  by  the  Commission,  the  board  of  inquiry  ruled  in 
its  favour  because  it  found  that  the  respondent's  interviewers: 

...  failed  to  give  due  consideration  to  Dr.  Quereshi's  qualifications  and  that  the 
only  available  explanation  is  their  failure  to  take  into  account  cultural  differences 
arising  out  of  Dr.  Quereshi's  place  of  origin  and  ethnic  origin.  (See:  Quereshi  v. 
Central  High  School  of  Commerce  (No.  3),  12  C.H.R.R.  D/394,  at  D/400.) 

In  allowing  the  appeal,  the  Divisional  Court  indicated  (per  O'Leary  J.,  at 
D/246)  that,  even  if  the  Board  of  Education's  choice  of  candidate  had  been 
objectively  wrong,  there  was  no  proper  basis  for  concluding  that  such  choice  was 
the  result  of  wrongful  discnmination: 

[Tjhe  failure  of  the  interviewers  to  understand  this  cultural  restraint  and  give  it 
due  consideration  [could  not]  constitute  discrimination  based  on  place  of  origin  or 
ethnic  origin  ...  unless  there  was  some  avoidable  unfairness  in  the  selection 
method  or  process  used  by  the  Board  of  Education  and  none  was  suggested,  let 
alone  found  to  exist  by  the  Board  of  Inquiry.  ...  In  the  absence  of  avoidable 
unfairness  in  the  selection  process,  it  cannot  be  said  that  his  interviewers  failed  to 
give  him  the  job  because  he  was  from  Pakistan.  They  did  not  give  him  the  job 
because  they  thought  someone  else  would  do  a  better  job.  ...  [T]he  finding  of 
discrimination  made  by  the  Board  of  Inquiry  does  not  constitute  discrimination 
under  the  Human  Rights  Code,  1981  and  in  any  event  was  not  the  discrimination 
charge  that  the  Board  of  Education  was  asked  to  meet.  [Emphasis  added.] 

The  circumstances  before  me  differ  in  important  respects  from  those  involved 
in  Quereshi.  Having  applied  for  a  teaching  position  it  was  obviously  incumbent 
upon  the  complainant  in  that  case  to  take  active  measures  to  advance  his  candidacy, 
including  attending  the  interview  in  which  he  happened  to  fare  relatively  badly 
because  of  cultural  inhibitions.  In  Quereshi,  the  respondent's  role  was  relatively 
passive,  while  the  complainant's  was  active;  it  was  up  to  him  to  demonstrate  his 
relative  superiority.  In  the  case  before  me,  Mr.  Wong  was  not  a  candidate  for 
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anything.  He  was  caught  up  in  a  process  not  of  his  making,  and  it  was  one  in 
which  the  respondents'  role  was  active  while,  if  it  can  be  said  that  he  played  any 
role  at  all,  that  of  the  complainant  was  passive.  It  was  for  the  respondents  to 
demonstrate  Mr.  Wong's  relative  inferiority. 

Mr.  Wong  was  already  a  member  of  the  teaching  staff;  albeit  one  who 
(despite  his  seniority,  but  along  with  everyone  else)  was  annually  at  risk  of  being 
declared  either  redundant  or  surplus  for  reasons  over  which  he  had  no  control.  He 
was  not  required  to  do  anything  in  respect  of  the  decision-making  process  affecting 
him.  Nor  was  he  invited  to  do  anything.  He  was  not  even  warned  of  the  need  to 
do  anything.  The  respondents  admitted  that  they  did  not  speak  to  him  about  his 
extra-curricular  activities  -  either  to  inquire  as  to  what  they  were,  or  to  encourage 
him  to  increase  them  lest  he  be  placed  on  the  transfer  list.  They  simply  selected 
one  piece  of  information  they  had  at  hand  (he  supervised  the  weight  room  once  a 
week),  ignored  other  information  of  which  they  were  aware  (e.g.,  he  kept  his 
classroom  open  most  noon  hours),  and  then  compared  the  selected  information  with 
Mr.  Logan's  activities  which  (while  not  "more  important")  appeared  to  be  more 
numerous.  On  that  basis  they  found  the  complainant  wanting. 

The  majority  in  Queresfti  found  that,  not  having  been  informed  by  the 
candidate  of  any  cultural  inhibition,  the  interviewers  could  not  have  known  of  it; 
and  "in  the  absence  of  avoidable  unfairness  in  the  selection  process"  it  could  not 
be  found  that  they  had  discriminated  upon  a  prohibited  ground.  Here,  the 
respondents  knew  Mr.  Wong's  race  and  ethnic  origin,  knew  the  racial  and  ethnic 
composition  of  the  school,  and  knew  the  complainant  was  a  role  model  for  visible 
minority  students.  Yet  they  simply  ignored  these  (and  other)  relevant  factors  in  a 
demonstrably  flawed  process  leading  to  a  decision  I  believe  to  be  objectively  wrong 
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and  that,  in  any  case,  1  find  discriminatory. 

The  example  of  "direct  discrimination"  given  by  Mclntyre  J.  in  the  O'Malley 
case  seems  intended  to  serve  as  a  simple  and  graphic  contrast  with  "adverse  effect 
discrimination."  The  jurisprudence  cited  earlier  shows  clearly  that  even  though  not 
explicit  (e.g.,  "No  Catholics  employed  here")  direct  discrimination  may  be  inferred 
from  the  circumstances.  Nor  is  it  necessary  to  find  an  intention  to  discriminate  in 
order  to  conclude  that  there  has  been  an  infringement  of  the  Code.  The  O'Malley 
case  is  but  one  of  a  long  list  of  decisions  making  it  abundantly  clear  that  intent  is 
unnecessary,  the  purpose  of  such  legislation  being  "not  to  punish  the  discriminator, 
but  rather  to  provide  relief  for  the  victims  of  discrimination.  It  is  the  result  or  the 
effect  of  the  action  that  is  complained  of  which  is  significant"  (supra,  at  p.  547). 
And  a  practice,  or  process,  or  policy,  or  objective,  may  be  "held  to  be 
discriminatory  and  a  violation  of  the  Code  even  though  the  motive  [be]  described 
as  'wholly  laudable'"  (at  p.  549). 

'-9- 

While  unlawful  discrimination  may  occur  unintentionally,  it  seems  to  me 
that  one  cannot  infer  it  merely  from  the  objective  invalidity  of  a  decision  without 
thereby  implying  either  the  intention  to  discriminate  or  the  careless  application  or 
oversight  of  a  circumstance  the  application  or  oversight  of  which  is  discriminatory. 
(Indeed,  in  Quereshi,  supra,  the  majority  view  seems  to  have  been  that  the 
respondent's  failure  to  take  into  account  the  complainant's  cultural  inhibition  was 
neither  intended  nor  careless.)  Although  there  is  no  direct  evidence  of  an  intention 
to  discriminate  against  Mr.  Wong,  the  decision  to  place  him  on  the  surplus  list 
seems  to  me  so  clearly  untenable  that  the  only  available  explanation  for  it  is  that, 
either  intentionally  or  through  carelessness,  it  was  reached  "because  of  his  race  or 
ethnic  origin.  It  was  not  the  respondents'  position  that  the  decision  was  simply 
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"insupportable  in  retrospect  or  just  plain  wrong,  without  being  discriminatory". 
They  did  not  plead  that  it  was  inept  rather  than  discriminatory.  Indeed,  considerable 
evidence  was  led  as  to  the  excellence  of  Mr.  Wotherspoon  as  an  administrator. 
Thus,  though  I  did  not  get  the  impression  from  his  testimony  or  his  demeanour  that 
Mr.  Wotherspoon  was  prejudiced  against  visible  minorities,  having  regard  to  the 
entirety  of  the  evidence  it  seems  to  me  that  on  the  balance  of  probabilities  an 
inference  of  discrimination  ought  to  be  drawn. 

Quite  apart  from  any  question  of  intention,  1  am  of  the  view  that  a  prima 
facie  case  of  direct  discrimination  has  been  established.  The  narrow  view  taken  by 
Mr.  Wotherspoon  as  to  what  kind  of  activity  qualifies  as  "extra-curricular"  operated 
in  a  discriminatory  fashion.  Not  only  was  that  narrow  focus  different  from  the  view 
taken  by  most  of  the  witnesses,  but  it  risked  both  including  activities  that  for 
cultural  reasons  Chinese  immigrants  would  be  unlikely  to  undertake  and  excluding 
legitimate  activities  they  would  be  more  disposed  to  engage  in. 

As  observed  earlier,  Mr.  Wotherspoon  testified  that  Mr.  Logan's  extra- 
curricular activities  were  not  more  important  than  Mr.  Wong's;  they  simply  seemed 
more  numerous  when  he  made  his  decision.  Nevertheless,  in  view  of  the  emphasis 
placed  upon  it  by  counsel  for  the  respondents,  Mr.  Logan's  participation  in  the  so- 
called  "G-Level  Committee"  might  appear  to  have  been  the  extra-curricular  activity 
of  most  significance  in  choosing  between  him  and  Mr.  Logan.  Thus,  counsel  for 
the  Commission  asserted  that  cultural  inhibition  played  a  part  in  Mr.  Wong's  failure 
to  participate  in  that  committee.  Since  an  inhibition  is  not  an  absolute  impediment, 
I  would  disagree  with  the  respondents  that  Mr  Wong's  having  served  on  a 
committee  earlier  in  his  career  at  Ottawa  Tech  (the  "Texpo  Committee")  establishes 
that  he  was  not  inhibited  (culturally,  or  otherwise)  from  taking  part  in  such  an 
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immigrants  generally,  and  the  evidence  does  not  seem  to  support  the  Commission's 
assertion  that  he  was  culturally  inhibited  from  joining  that  committee.  Whether  a 
given  activity  is  culturally  inhibiting  does  not  depend  on  how  it  is  labelled,  but  on 
how  it  is  perceived,  and  the  expert  evidence  of  Dr.  Durhane  Wong-Rieger  given 
in  cross-examination  was  to  the  effect  that  there  is  nothing  in  their  culture  that 
would  cause  Chinese  immigrants  to  shun  committee  work  seen  by  them  to  be 
directly  related  to  their  main  work,  although  the  perception  that  a  given  committee 
involves  a  degree  of  socializing  might  be  inhibiting.  (See  Vol.  3,  pp.  63-65.)  The 
"G-Level  Committee"  was  described  by  the  respondents  as  having  an  academic 
orientation,  and,  although  it  was  said  that  membership  was  open  to  any  teacher  who 
sought  it,  no  questions  were  asked  as  to  what  means  were  employed  to  restrict 
membership  to  a  manageable  size.  While  the  importance  (if  any)  of  belonging  to 
this  committee  in  terms  of  career  decisions  was  not  made  known  to  the  staff  in 
advance,  nor  was  Mr.  Wong's  membership  upon  it  either  solicited  or  encouraged, 
this  might  suggest  at  most  unfairness;  certainly  not  discrimination. 

Dr.  Wong-Rieger's  evidence  was  that  Chinese  immigrants  are  not  culturally 
inhibited  from  serving  on  committees  such  as  the  "G-Level  Committee"  was 
described  to  be,  and  I  find  nothing  discriminatory  in  stressing  the  value  of  such 
service.  That  which  I  find  discriminatory  is  not  that  in  focussing  on  committee 
work  in  the  assessment  of  extra-curricular  activities  the  respondents  imposed  a 
standard  that  Chinese  immigrants,  or  others  of  Chinese  descent,  are  inhibited 
culturally  from  meeting,  but  rather  that  in  thus  narrowly  focussing  their  attention 
the  administration  failed  to  consider  clearly  relevant  extra-curricular  activities  in 
which  members  of  such  a  visible  minority  would  be  most  likely  to  participate.  The 
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criteria  upon  which  Mr.  Wotherspoon  based  his  decision  must  be  equally  applicable 
to  all  those  affected  regardless  of  race,  ethnic  origin  and  the  other  considerations 
set  out  in  s. 5(1)  of  the  Code.  Since  the  narrow  fashion  in  which  he  defined  "extra- 
curricular activities"  would  exclude  keeping  a  classroom  open  at  noon  regardless 
of  the  race  or  ethnic  origin  of  a  teacher  who  chose  to  do  so,  it  might  appear  to  be 
racially  neutral.  However,  while  that  narrow  definition  might  incidentally  affect 
some  other  person  as  well,  the  expert  evidence  was  that  it  does  affect  directly 
members  of  an  ethnic  group  as  such.  Surely  it  cannot  be  said  that  it  is  permissible 
to  discriminate  against  an  ethnic  minority  provided  some  others  might  co- 
incidentally  suffer  as  well. 

It  follows  that,  even  if  not  so  intended,  the  effect  of  Mr.Wotherspoon's 
decision  (whether  or  not  otherwise  objectively  wrong,  as  I  believe  it  to  have  been) 
was  to  treat  Mr.  Wong  differently  because  of  his  race  or  ethnic  origin.  The 
evidence  of  the  respondents  does  not  establish  on  a  balance  of  probabilities  any 
justification  for  that  direct  discrimination  and  I  find  Mr.  Wotherspoon  liable  for 
having  infringed  the  complainant's  right  to  equal  treatment  with  respect  to 
employment  without  discrimination  because  of  race  and  ethnic  origin. 

While  the  Ottawa  Board  of  Education  is  vicariously  liable  for  its  principal's 
infringement  of  the  complainant's  right  under  the  Code,  the  Commission  submitted 
that  its  "transfer  procedures"  directive  was  discriminatory  per  se  thereby  infringing 
the  complainant's  right. 

The  OBE  directive  begins  by  stating  its  main  objective:  "Where  a  need  exists 
to  declare  staff  supernumerary,  the  principal  shall  give  consideration  to  the 
retention  of  teachers  which  will  preserve  the  best  balance  of  staff."  It  then  sets  out 
a  number  of  factors  that,  in  addition  to  seniority  (which  is  "not  to  be  used  as  the 
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major  factor")  are  to  be  taken  into  consideration  in  the  process  of  making  these 
decisions  such  as:  "male-female  ratio,  age  of  staff,  experience  in  teaching,  provision 
for  subject  specialization,  available  staff  for  extra-curricular  activities".  These  are 
"the  major  elements  to  be  used  for  this  purpose."  What  is  meant  by  the  use  of  the 
verb  to  preserve!  Is  the  status  quo  regarding  the  balance  of  the  "major  elements" 
listed  to  be  maintained?  May  the  current  balance  be  altered  in  the  interests  of 
fairness?  Does  the  expression  "best  balance  of  staff'  lend  to  the  word  "preserve" 
some  other  meaning,  such  as  "attain"  or  "seek"?  What  is  the  "best"  balance  in  terms 
of  gender?  Equal  numbers?  How  does  one  "balance"  ages,  and  what  is  the  best 
balance  of  "age"  amongst  staff  members?  Are  these  factors  (or  any  of  them)  to  be 
balanced  in  relation  to  the  student  population?  Although  its  use  in  a  formal 
procedure  would  suggest  that  it  is  a  well-defined  term  of  art,  the  word  "extra- 
curricular" has  no  fixed  or  clear  meaning.  While  there  is  some  sort  of  expectation 
that  in  addition  to  their  scheduled  duties  teachers  will  engage  in  school-related 
activities  of  one  kind  or  another,  no  one  has  ever  been  told  of  what  such  activities 
must  consist,  what  are  the  expectations,  quantitatively  or  qualitatively,  or  what  are 
the  consequences  for  failing  to  meet  such  expectations. 

Counsel  for  the  Commission  submitted  that  the  vague  and  inconclusive 
character  of  the  OBE  directive  goes  towards  establishing  that  it  is  discriminatory, 
in  which  regard  she  referred  to  Midler  v.  United  States  Steel  Corporation,  (1975) 
500  Federal  Reporter  (2d  series)  923,  in  which  it  was  held  that  "the  circumstance 
that  the  employer's  promotion  standards  were  vague  and  subjective,  together  with 
the  fact  that  no  person  of  Spanish-American  origin  had  ever  been  promoted, 
established  a  prima  facie  case"  of  discrimination.  However,  while  the  setting  of 
vague  and  subjective  standards  might  facilitate  its  occurrence,  an  inference  of 
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discrimination  cannot  be  drawn  from  that  circumstance  alone.  There  is  nothing  in 
the  case  before  me  resembling  the  statistical  evidence  and  other  circumstances  upon 
which  the  Muller  decision  was  largely  based,  and  1  am  not  prepared  to  read  into 
the  obscure  character  of  the  OBE  directive  any  suggestion  of  discrimination. 

It  was  also  submitted  by  the  Commission  that  the  OBE  directive  is 
discriminatory  on  its  face  since  maintaining  (or  attaining)  a  balance  of  staff  through 
having  regard  to  such  factors  as  male-female  ratio  and  age  would  require  the 
transfer  of  individual  teachers  because  (or  in  part  because)  of  their  gender  or  their 
age.  It  entails  treating  some  employees  differently  than  others  because  of  their  sex 
or  their  age,  and  employment  decisions  based  on  gender  or  age  are  prima  facie 
directly  discriminatory  under  the  Code,  resulting  in  the  infringement  of  the  rights 
of  persons  so  affected  unless  protected  by  the  application  of  s.  13(1)  of  the  Code, 
now  s.  14(1),  which  reads  as  follows: 

1 3 .-( 1 )  A  right  under  Part  I  is  not  infringed  by  the  implementation  of  a  special 
program  designed  to  relieve  hardship  or  economic  disadvantage  or  to  assist 
disadvantaged  persons  or  groups  to  achieve  or  attempt  to  achieve  equal 
opportunity  or  that  is  likely  to  contribute  to  the  elimination  of  the  infringement  of 
rights  under  Part  I. 

The  respondent  OBE  did  not  suggest  that  its  "transfer  procedures"  constituted 
a  special  programme  within  the  meaning  of  that  provision,  nor  was  there  any 
evidence  of  "hardship  or  economic  disadvantage"  endured  by  any  group  of  OBE 
employees  identifiable  by  age  or  gender  which  it  was  designed  to  meet.  However, 
out  of  an  abundance  of  caution  the  Commission  submitted  that  even  if  it  purported 
to  amount  to  a  special  programme  that  directive  would  fail  to  receive  such  statutory 
protection  because  it  is  "under-inclusive".  In  this  regard  she  raised  the  decision  in 
Roberts  v.  Ontario  (Ministry  of  Health),  (1989)  10  C.H.R.R.  D/6353.  In  that  case 
the  respondent  established  a  programme  to  help  the  handicapped  pay  for  devices 
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needed  for  special  assistance.  Because  this  "Assistive  Devices  Program"  was 
restricted  to  those  22  years  of  age  or  younger,  having  been  denied  such  assistance 
the  73  year  old  handicapped  complainant  alleged  discrimination  on  the  basis  of  age. 
The  Commission  in  that  case  took  the  view  that,  although  the  discrimination  in 
favour  of  the  disadvantaged  group  (handicapped  persons)  was  protected  by  s.13(  1 ), 
the  respondent  was  not  thereby  entitled  to  discriminate  against  some  members  of 
that  group  on  the  prohibited  basis  of  age.  It  was  argued  that  by  failing  to  include 
all  members  of  the  disadvantaged  group  (i.e.,  "under-inclusiveness")  the  protection 
of  s.  13(1)  was  lost.  The  board  of  inquiry  found  otherwise  but,  while  that  decision 
was  affirmed  by  the  Divisional  Court,  the  matter  is  under  further  appeal  and  a 
decision  of  the  Court  of  Appeal  of  Ontario  awaits. 

In  the  circumstances  before  me  it  is  unnecessary  to  deal  with  the 
Commission's  assertion  that,  even  if  the  respondent's  transfer  procedures  policy 
would  otherwise  receive  the  benefit  of  s.13(1),  it  loses  that  protection  because  it  is 
under-inclusive,  -in  Roberts,  after  singling  out  for  affirmative  action  assistance  a 
disadvantaged  group  (the  handicapped)  the  programme  then  expressly  excluded  a 
segment  of  that  group  (those  over  22  years  of  age).  In  the  present  case,  while  the 
directive  to  consider  "male-female  ratio"  and  "age"  in  order  to  preserve  a  balance 
of  staff  may  require  an  individual  to  be  transferred  because  of  gender  or  age,  it 
does  not  purport  on  such  bases  to  designate  its  male  staff,  or  its  female  staff,  or 
any  particular  age  range,  as  a  group  requiring  special  treatment,  nor  then  expressly 
deny  such  assistance  to  some  segment  of  such  a  group  on  prima  facie  prohibited 
grounds.  It  does  not  treat  men  differently  than  women,  or  the  young  differently 
than  the  old,  or  identify  any  of  them  as  in  any  way  disadvantaged.  This  directive, 
which  entails  no  affirmative  action  at  all,  is  clearly  far-removed  from  the  kind  of 
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programme  contemplated  by  subsection  (1)  of  s.  13  (now  s.  14)  of  the  Code.  "Under- 
inclusiveness"  might  be  predicated  of  the  directive's  failure  to  allude  to  race  and 
ethnic  origin  as  factors;  but  such  a  reference,  unless  formulated  as  a  special 
programme  designed  to  assist  a  specific  group  (e.g.,  the  visible  minority),  would 
also  be  discriminatory.  In  any  event,  the  OBE  directive  raises  no  question  of 
"under- inclusiveness"  in  the  sense  used  in  Roberts. 

The  OBE  transfer  directive  is  vague,  confusing  and  discriminatory  on  its  face 
and,  in  my  view,  it  is  not  a  special  programme  within  the  meaning  of  s.  14(1)  of  the 
Code.  However,  that  does  not  lead  me  to  conclude  that  the  Ottawa  Board  of 
Education  thereby  directly  infringed  any  right  of  this  complainant.  The  surplus 
situation  affecting  Mr.  Wong  existed  in  a  three-person  department  staffed  entirely 
by  men.  Since  consideration  was  not  given  to  transferring  the  department  head 
(concerning  which  no  questions  were  raised),  the  choice  had  to  between  Mr.  Logan 
and  the  complainant;  and  as  Mr.  Wong  was  not  chosen  because  of  the  difference 
in  their  ages,  or  because  of  his  gender,  no  infringement  of  his  right  was  caused  by 
any  application  to  him  of  these  explicitly  discriminatory  factors. 

3.      Adverse  Effect  Discrimination 

In  my  opinion,  the  respondents  are  in  any  event  liable  for  having 
constructively  infringed  the  complainant's  right  under  the  Code  through  the  adverse 
discriminatory  effect  of  the  process  leading  to  the  decision  to  place  him  on  the  list 
of  teachers  surplus  to  Ottawa  Technical  High  School  in  the  spring  of  1989.  My 
conclusion  in  this  regard  is  based  not  only  on  the  way  in  which  Mr.  Wotherspoon 
discharged  his  mandate,  but  on  the  character  of  the  OBE  transfer  procedure  itself. 
The  text  of  that  directive  and  the  provision  of  the  Code  dealing  with  constructive 
discrimination  are  set  out  in  the-  introduction.  The  evidence  regarding  the  factors 
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Mr.  Wotherspoon  used  in  making  his  decision  to  place  Mr.  Wong  on  the  surplus 
list  has  also  been  reviewed  rather  extensively  already. 

I  have  no  doubt  that  in  formulating  its  transfer  procedures  the  OBE  (to  adapt 
the  language  of  Mclntyre  J.  in  O'Malley,  supra  at  p.  551)  for  genuine  reasons 
adopted  criteria  which  on  their  face  are  neutral  and  equally  applicable  to  all 
employees.  Similarly,  though  he  failed  to  take  into  account  properly  (if  at  all)  some 
of  the  relevant  criteria,  Mr.  Wotherspoon's  primary  focus  on  the  areas  of  subject 
flexibility  and  extra-curricular  activities  has  the  appearance  of  neutrality  and  seems 
to  apply  equally  to  the  entire  staff.  However,  for  reasons  that  are  largely  apparent 
from  the  foregoing  exposition  of  evidence,  both  the  OBE  directive  and  Mr. 
Wotherspoon's  personal  focus  have  "a  discriminatory  effect  upon  a  prohibited 
ground  on  one  employee  or  group  of  employees  in  that  it  imposes,  because  of  some 
special  characteristic  of  the  employee  or  group  ...  restrictive  conditions  not  imposed 
on  other  members  of  the  work  force."  That  "special  characteristic"  is  membership 
in  a  visible  minority  group,  and  the  "restrictive  condition"  not  imposed  on  others 
in  the  work  force  is  the  imposition  of  an  unnecessarily  narrow  standard  inimicable 
to  the  concerns  of  the  visible  minority. 

In  contrast  to  the  circumstances  involved  in  Quereshi,  supra,  not  only  was 
the  issue  of  adverse  effect  discrimination  raised  at  the  start  of  these  proceedings, 
and  the  complaint  amended  accordingly  some  considerable  time  before  evidence 
was  adduced,  but  there  was  avoidable  unfairness  in  the  selection  process  relating 
to  the  complainant's  race  and  ethnic  origin.  As  in  Queresfu,  the  complainant  here 
suffered  from  cultural  constraints,  regarding  which  expert  evidence  was  led.  Mr. 
Wong  felt  inhibited  with  respect  to  participating  in  such  gatherings  as  the 
"T.G.I.F.'s"  and  breakfast  meetings,  which  counsel  for  the  Commission  described 
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as  significant  "networking"  mechanisms  affecting  decisions  regarding  one's 
colleagues.  As  she  observed  in  argument  (Vol.  10,  p. 70): 

Mr.  Murphy  and  Mr.  Logan  attended  the  T.G.I.F.  sessions  together,  and  Mr. 
Murphy  so  considers  the  T.G.I.F.  to  be  part  of  his  school  life  that  when  asked  the 
question"Did  you  know  Mr.  Logan  outside  of  school?"  he  said  "No."  When  asked 
about  T.G.I.F. 's  he  said  "Well,  sure,  but  that's  not  outside  of  school."  In  his  own 
mind,  that's  all  part  and  parcel  of  what  goes  on  in  the  school  life. 

Dr.  Wong-Rieger,  who  was  qualified  as  an  expert  with  respect  to  Chinese 
acculturation  in  Canada,  testified  that  Chinese  immigrants  (such  as  Mr.  Wong)  are 
culturally  reluctant  to  engage  in  activities  that  involve  or  emphasize  socializing,  or 
to  volunteer  for  certain  kinds  of  activities  in  the  work  place  that  are  not  perceived 
to  be  closely  linked  to  their  work.  In  the  context  of  the  teaching  profession,  she 
indicated  that  Chinese  people  have  a  very  high  regard  for  education  and  activities 
related  directly  to  learning  and  would  have  no  difficulty  getting  involved  in  extra- 
curricular activities  having  to  do  with  their  subject-areas,  but  would  be  most 
reticent  to  enter  into  activities  they  perceived  as  peripheral.  She  suggested  (in  Vol. 
2,  at  p.  172)  that: 

We  consider  in  North  America  our  schools  to  be  not  only  instruments  of  education 
but  instruments  of  socialization.  ...  and  if  we  look  at  the  research  in  terms  of  what 
the  value  of  education  is  from  a  traditional  Chinese  perspective  it  is  very  much  in 
terms  of  the  educational  aspects  rather  than  in  terms  of  the  social  aspects  of  it. 

This  was  echoed  in  the  testimony  of  Ms.  Soo  Wong  who,  though  not 
purporting  to  be  an  expert  on  Chinese  acculturation,  is  herself  of  Chinese  descent 
and  spoke  of  her  own  perceptions  of  these  matters  as  a  member  of  that  ethnic 
group.  Asked  her  view  of  teaching  and  extra-curricular  activities,  she  replied  as 
follows  (Vol.  7,  pp.  91-92): 


Well,  within  the  Chinese  culture  education  is  top  priority.  I  suppose  that  stems 
from  the  teaching  of  Confucius.  So  parents  would  have  tremendous  respect  for 
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schools  and  teachers  and  for  anyone  that's  considered  to  be  educated.  Teaching  is 
a  serious  task  in  our  culture;  a  teacher  is  certainly  someone  to  be  respected.  And 
extracurricular  activities  —  1  think  that  would  be  perceived  as  secondary  versus 
academic  performance  in  the  classroom.  [Q.  And  what  do  you  mean  by  that?] 
Well,  I  think  in  our  culture  school  is  school.  School  is  a  place  where  we  develop 
the  cognitive  skills  first,  and  then  there  are  other  places  where  you  go  for 
recreational  activities  so  to  speak.  You  can  take  music  lessons,  you  can  take  dance 
lessons,  elsewhere,  but  a  school  cannot  be  everything  for  everybody.  So  the 
primary,  1  think,  goal  of  the  school  is  to  equip  the  students  with  academic  skills. 

In  preparing  her  report  for  the  Commission,  parts  of  which  were  read  to  her 
for  comment,  Dr.  Wong-Rieger  had  had  regard  to  what  Mr.  Wong  felt  to  be 
meaningful  extra-curricular  activity  and  to  his  perception  of  what  the  administration 
considered  of  critical  importance  in  that  respect.  This  led  her  to  conclude  (at  p. 
171)  that  the  administration's  view  of  extra-curricular  activities  seemed  to  be: 

...  based  on  the  committee  work;  based  on  assistance,  as  he  said,  with  some  of  the 
things  like  the  school  play;  not  necessarily  focussed  on  what  he  considered  to  be 
maybe  more  important,  and  that  was  the  more  educational.  So  it  was  more 
socializing,  informal  kinds  of  things  rather  than  what  he  contributed  towards  the 
students  in  terms  of  assistance  with  their  work  or  assistance  in  terms  of  providing 
them  with  the  extra  time  in  the  shop. 

The  expert  opinion  of  Dr.  Ijaz  was  to  the  effect,  inter  alia,  that  the  use  of 
extra-curricular  activities  as  a  factor  in  reaching  surplus  list  decisions  could  have 
a  discriminatory  effect  upon  racial  minorities.  When  asked  specifically  whether  the 
use  of  that  factor  could  "result  in  racial  discrimination  against  that  teacher",  he  said 
(Vol.  3,  p.  138)  that  if  such  activity  is: 

...  defined  and  approved  from  uni-dimensional  perspectives  as  opposed  to 
multidimensional  perspectives,  it  could  lead  to  that,  it  could  lead  to  that 
discrimination,  because  if  that's  the  only  dimension  we're  using  we're  attaching 
more  weight  and  value  to  that  dimension,  and  not  everybody  would  fit  into  that 
narrowly  defined  definition.  ... 

A  little  later  (at  p.  143)  the  following  questions  were  put  and  answers  given: 
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Q.  And  do  different  people  have  different  concepts  about  what  is  extracurricular 
activity,  or  what  is  important  extracurricular  activity? 

A.  Yes,  they  would. 

Q.  And  would  this  be  based  on,say,  your  racial  background  or  your  cultural 
background? 

A.  it  could  be,  because  that  --  most  of  the  things  we  do  have  a  cultural  base  to  it, 
and  if  we're  a  member  of  that  cultural  group  we  would  consider  that  to  be  more 
important.  ... 

Mr.  Wong's  view  of  what  amounted  to  important  extra-curricular  activities 
was  obviously  a  function  of  his  Chinese  culture.  In  the  light  of  the  evidence  of 
everyone  but  the  principal  his  actual  contributions  were  well  within  the  ambit  of 
any  meaning  that  could  reasonably  be  given  that  nebulous  term  He  was  not  made 
aware  that  what  he  might  see  as  important  extra-curricular  activities  would  not  be 
so  regarded  by  the  administration,  much  less  that  such  actual  contributions  of  his 
would  not  be  classed  as  extra-curricular  and  would  therefore  be  totally  disregarded. 
Thus,  I  would  conclude  that  even  if  Mr.  Wotherspoon  did  not  discriminate  directly 
against  the  complainant  because  of  his  race  and  ethnic  origin,  the  Commission  has 
made  out  a  prima  facie  case  of  adverse  effect,  or  constructive,  discrimination 
against  him.  Mr.  Wong's  right  under  Part  I  was  infringed  because  a  factor  used  in 
respect  of  him  (a  restrictive  view  of  extra-curricular  activity)  which,  even  if  not  ex 
facie  unlawfully  discriminatory,  resulted  in  differential  treatment  of  a  group  of 
persons  (visible  minorities)  identified  by  a  prohibited  ground  of  discrimination  (race 
and  ethnic  origin)  of  which  group  the  complainant  is  a  member,  which  factor  is  not 
reasonable  and  bona  fide  in  the  circumstances. 

As  to  this  last  point,  I  cannot  agree  with  respondents'  submission  that 
Mr.  Wotherspoon  did  not  take  a  narrow  view  of  extra-curricular  activities.  At  the 
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very  least  he  persisted  in  the  view  that  keeping  a  classroom  open  throughout  the 
noon  hours  was  not  an  extra-curricular  activity.  That  assertion  flies  in  the  face  of 
the  rest  of  the  evidence  and  is  simply  untenable.  If  that  is  his  view,  the  factor 
fashioned  upon  it  is  unreasonable;  if  it  is  not  his  view,  that  factor  is  not  bona  fide. 
In  either  case,  that  factor  is  not  "reasonable  and  bona  fide  in  the  circumstances." 
As  noted  previously,  the  Ottawa  Board  of  Education  is  vicariously  liable  for  such 
infringement. 

It  was  also  submitted  by  the  respondents  that  adverse  effect  discrimination 
cannot  be  found  in  the  circumstances  of  this  case  because  the  complainant  does  not 
belong  to  a  sufficiently  well-defined  group  all  the  members  of  which  are  similarly 
at  risk.  In  support  of  this  contention  Malik  v.  Ministry  of  Government  Services  et 
aL  (1981),  2  C.H.R.R.  D/354,  was  relied  on.  That  case  arose  under  the  Human 
Rights  Code,  R.S.O.  1970,  and  it  was  one  of  the  early  Ontario  decisions  dealing 
with  adverse  impact  discrimination.  In  Malik  the  respondent  submitted  that  the 
concept  of  "indirect  discrimination"  could  not  even  be  used  in  cases  under  the 
legislation  as  it  tfien  existed.  Citing  a  1977  Ontario  board  of  inquiry  decision,  the 
board  in  Malik  rejected  that  argument  but  held  that  indirect  discrimination  could 
not  be  found  on  the  facts  before  it,  noting  (at  D/379,  para.  3374)  that: 

...  The  "indirect  discnmination"  approach  was  developed  in  the  U.S.  in  cases 
dealing  with  very  broad  groups  of  persons,  first  blacks  then  women,  in  Singh  v. 
S.I.S.,  its  use  in  Ontario  was  begun  in  a  case  involving  a  broad  grouping  where 
it  could  be  assumed  that  all,  or  most,  members  of  a  well-defined  group  would  be 
hurt  by  the  requirement.  In  this  case  the  group  is  ill-defined;  its  boundaries  depend 
on  intangibles  like  "upbringing,"  "culture,"  the  degree  of  modernization  or 
Westernization  in  a  person's  country  of  origin,  and  the  length  of  time  in  Canada. 
All  in  all,  the  policy  and  factual  basis  for  acceding  to  an  argument  of  indirect 
discrimination  here  is  just  too  remote. 

In  attempting  to  apply  this  to  the  circumstances  of  the  present  case,  counsel 


66 

for  the  respondents  suggested  (Vol.  10,  p.  214)  that  the  evidence  of  Dr.  Wong- 
Rieger  indicated: 

...  a  big  degree  of  difference  in  socialization  and  assimilation  between  immigrants 
[such  as  Mr.  Wong]  and  their  first  generation  children"  and  that  "perhaps  this  has 
an  adverse  impact  on  recent  immigrants  to  the  country,  but  not  on  first  or  second 
generation.  That's  not  what  the  protection  of  the  Human  Rights  Code  is  all  about, 
it  is  about  protecting  a  well-defined  group  against  discrimination. 

I  am  taken  aback  by  the  suggestion  that  the  Human  Rights  Code  is  not  about 
protecting  immigrants  from  indirect  discrimination  that  can  be  brought  home  to 
their  race  or  ethnic  origin  unless  non-immigrant  members  of  that  race  or  ethnic 
group  would  likewise  suffer  adverse  effect  discrimination  in  similar  circumstances. 
Be  that  as  it  may,  the  present  legislation  differs  in  important  respects  from  that 
which  was  in  place  when  Malik  was  decided,  and  considerable  jurisprudence  has 
intervened.  The  "group  of  persons"  to  which  s.ll(l)  of  the  Code  (s.  10(1)  at  the 
time  of  Mr.  Wong's  complaint)  has  reference  is  one  the  members  of  which  "are 
identified  by  a  prohibited  ground  of  discrimination  and  of  whom  the  person  is  a 
member."  This  a  clear  reference  to  s.5(l)  which  states  that  "Every  person  has  a 
right  to  equal  treatment  with  respect  to  employment  without  discrimination  because 
of  race  ...  place  of  origin  ...  ethnic  origin."  Mr.  Wong  belongs  to  many  groups: 
males;  teachers;  parents;  Canadians;  immigrants;  and  so  forth.  Being  Chinese,  he 
is  also  a  member  of  a  group  of  persons  identified  by  race  and  ethnicity  upon  which 
ground  discrimination  is  prohibited.  Mr.  Wong's  inhibitions  and  predilections  do  not 
exist  because  he  is  an  immigrant,  but  because  he  is  Chinese.  While  s.  1 1(1)  might 
be  taken  to  indicate  that  the  factor  alleged  to  be  the  source  of  discrimination  should 
have  an  adverse  effect  upon  the  group  so  identified,  in  my  submission  that  which 
affects  some  members  of  a  group  because  they  belong  to  that  group  affects  the 
group  as  such.  In  any  case,  if  the  factor  the  application  of  which  is  the  subject  of 
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the  complaint  must  have  an  adverse  effect  on  the  entire  group  of  persons  identified 
by  a  prohibited  ground  of  discrimination  surely  "immigrant  Chinese"  qualifies  since 
that  group  is  identified  by  place  of  origin  (another  prohibited  ground)  as  well  as  by 
race. 

It  is  clear  that  Mr.  Wong's  inhibitions  (his  reticence  to  socialize  or  to  seek 
involvement  in  committees  not  perceived  to  be  directly  related  to  his  primary  role 
as  a  teacher)  and,  even  more  importantly,  his  predilections  (his  value  system  that 
placed  spending  non-scheduled  time  with  his  students  ahead  of  other  extra- 
curricular activities)  were  a  function  of  his  Chinese  culture  and  ethnic  origin.  Even 
if  subject  to  some  degree  of  generational  erosion  (although  the  evidence  of  Ms.  Soo 
Wong  speaks  to  their  tenacity  ),  such  inhibitions  and  predilections  are  a  function  of 
his  race  and  ethnic  origin,  and  not  simply  of  his  immigrant  status  viewed  without 
regard  to  his  place  of  origin.  The  respondents  imposed  an  unnecessarily  restrictive 
criterion  which,  because  of  their  inhibitions  and  predilections,  was  inherently 
prejudicial  to  a  group  of  persons  identified  by  race,  ethnic  origin  and  place  of 
origin,  to  which  group  the  complainant  belongs.  In  my  opinion,  they  thereby 
infringed  Mr.  Wong's  s.  4(1)  right  to  equal  treatment  in  employment  through 
adverse  effect  discrimination. 

TV.  Conclusion  and  Order 

For  all  the  above  reasons  I  have  concluded  that  the  respondents,  the  Ottawa 
Board  of  Education  and  Mr.  Allan  Wotherspoon,  are  jointly  and  severally  liable  to 
the  complainant,  Mr.  Anthony  Wong,  for  the  infringement  of  his  right  under  Part 
I  of  the  Code,  namely,  the  right  to  equal  treatment  in  employment  without 
discrimination  because  of  his  race  or  ethnic  origin. 
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It  having  been  agreed  by  the  parties  and  approved  by  this  board  of  inquiry 
that  evidence  with  respect  to  the  issue  of  remedies  not  be  led  prior  to  a  finding 
with  respect  to  liability,  it  is  hereby  ordered  that  within  one  month  of  the  date 
hereof  the  parties  provide  for  the  approval  of  this  board  their  written  agreement 
with  respect  to  the  issue  of  remedies.  If  the  parties  are  unable  to  reach  such  an 
agreement  within  that  period  of  time  the  hearing  shall  reconvene  as  soon  as 
possible  thereafter  to  hear  such  further  evidence  and  submissions  as  may  be  needed 
to  reach  a  decision  regarding  that  matter. 

Dated  this  9th  day  of       August       ,  1994. 
H.A.  Hubbard,  Chairperson 


